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THE 


Freedom  of  Speech  and  Writing 


UPON 


PUBLIC     AFFAIRS, 

CONSIDERED,    ®V. 


TRUTH  is  the  perfect  image,  conception,  or  reprefentation  of 
things,  by  which   their  nature,  ftate,  and  relations,  are  clearly 
difcerned;  the  proper  object  of  real  knowledge,  which,  when 
attained,  becomes  the  pure  and  pleafing  light  of  the  ingenuous  mind. 
Prejudice  on   the  other   hand  dignifies,  adorns,    debafes,  deforms,   and, 
by  innumerable  ways,  mifreprefents  for  the  more  part   the   objects   of 
our  attention.     By  knowing  all  the  neceflary  truth,  our  minds  being  well 
difpofed,  we  are,  in  proportion  to  our  talents,  qualified  for  judgment, 
counfel  or  action,  in  public  or  private  affairs.     Through  prejudice,  the 
parent  of  ignorance  and  error,  we  miftake  delufion  for  conviction,  are 
mifled  and  miflead,  fuffer  and  commit  injuries  unfpeakable  and  irreme- 
diable.    Truth  is  eflential   to  juftice  and  equity,  which  form  the  chief 
bands  of  fociety,  the  dignity  of  government,  and  the  honour  of  human 
nature.     Through  prejudice  partialities    abound,  the  great  law  of  con- 
futation is  daily  broken,  neglected  or  perverted,  merit  is  fupplan  ed,  and 
artifice,  weaknefs  and  wickednefs,  take  the  place  of  wifdom  and  good- 
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nefs.  But  prejudice  is  not  the  fole  enemy  of  truth,  the  pafiions  fre- 
quently become  its  powerful  foes,  and  by  their  various  operations  obftruct 
its  prcgrefs.  It  is  the  office  of  realbn  to  fearch  out  and  fupport  the  truth, 
to  pievent  or  extirpate  prejudice,  to  direct  the  pafiions  to  their  proper 
objects,  and  confine  them  within  their  proper  limits ;  yet  how  often  do 
prejudice  and  paffion,  fingle  or  united,  prevail  over  reafon,  and  make  it 
fubfervient  to  their  domination.  All  men,  faid  my  friend  Harpocratesy 
are  governed  by  an  alternation  of  reafon,  paffion,  and  prejudice,  or  by 
various  combinations  of  thefe  principles  of  human  action  ;  and  let  us 
furvey  the  globe,  mark  its  divifions,  confider  their  prevailing  opinions, 
and  confequent  practices,  and  then  declare,  if  pofiible,  in  what  propor- 
tions the  whole,  or  any  of  its  parts,  are  gorerned  by  thefe  principles.  If 
human  knowledge  be  found  unequal  to  this  declaration,  yet  I  prefume 
we  (hall  clearly  perceive  that,  in  all  nations,,  prejudice  and  paffion 
poffefs  a  large  portion  of  dominion,  and  that  the  chief  rulers  and  minifters,. 
and  the  individuals  of  particular  orders  who  form  their  resolutions,  are 
fometimes  lb  far. influenced  by  them,  that  grievous  mifchiefs  to  the  com- 
munity, for  whofe  fake  they  were  appointed,  enfue  thereupon  ;  fo  that  all 
perfons  in  authority  have  reafon  to  revere  the  faying  of  Vopifcus,  occa- 
sioned by  the  temperate  conduct  of  the  Romans,  during  the  long  inter- 
regnum which  took  place  between  the  death  of  the  emperor Aur elian,  and 
the  election  of  'Tacitus.  In  order  to  the  choice  of  a  good  prince,  this 
author  fays,  that  "  a  flrife  between  the  fenate  and  Roman  army,  not  en- 
*f  vious  or  fevere,  but  grateful  and  confeientious,  fubfijfted  fix  whole 
"  months.  How  great  was  the  concord  of  the  foldiers,  and  quiet  of 
f*  the  people,  and  how  weighty  was  the  authority  of  the  fenate?  no  ty- 
"  rant  rofe  up;  under  the  government  of  the  fenate,  the  foldiers  and  the 
'»  Reman  people,  the  whole  world  was  governed.  They  did  not  through 
"  fear  of  any  prince  or  tribunicial  power  act  thus  rightly;  but  (what  is 
"  the  befl  thing  in  life  J  they  feared  themfehes." 

It  is  the  honour  and  happinefs  of  a  man  to  delight  in  truth,  the  friend 
of  probity  and  wifdom,  ever  exercifing  a  free  judgment  to  feek  her  with 
diligence,  and  receive  her  with  pleafure  whencefoever  (he  comes,  and  in 
whatever  drefs  fhe  appears ;  rnd  the  higher  his  nation  the  greater  honour 
and  benefit  he  will  receive  from  this  difpofition.     Darius  the  fon   of 
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Hyflafpes  [a],  has  perpetuated  his  fame  by  his  conduct  when  he  fat  in  the 
royal  feat  of  judgment,  furrounded  by  all  the  princes  of  Perjia  and  Media, 
the  governors,  captains,  lieutenants,  and  chief  officers  of  his  dominions, 
extending  from  India  to  Ethiopia  ;  for  upon  fpecial  enquiry,  and  hearing  of 
advocates,  whether  Wine,  the  King, Women,  or  Truth,  were  the  ftrongeft, 
when  the  advocate  forTruth  concluded  his  argument,  faying,  "  BlelTed  be 
"  the  God  of  Truth,"  all  the  people  fhouted  and  faid,  "  Great  is  Truth, 
«'  and  mighty  above  all  things  ;"  and  the  king  beftowed  on  him  the 
nobleft  rewards.  But  although  Truth,  with  the  affiftance  of  Time,  be 
victorious;  yet  it  is  certain,  that  in  many  cafes  nearly  affecting  the  wel- 
fare of  individuals  or  focieties,  (he  comes  not  in  feafon,  and  waits  fo  long 
to  be  introduced  by  Time  in  her  native  beauty  and  force,  that  the  occa- 
fions  which  called  for  her  are  pan:  and  gone,  and  fhe  ferves  only  to 
expofe  and  condemn  thofe  errors  and  injuries  whofe  confequences  cannot 
be  avoided.  By  her  appearance  in  feafon  fhe  might  have  faved  a  perfon 
or  a  kingdom;  but  by  her  delay  fhe  becomes  a  fharp  accufer,  and  a 
helplefs  friend.  And  it  is  certain  that  many  perfons,  however  well  dif- 
pofed,  are  unable,  without  fpecial  affiftance,  to  form  in  their  minds  a 
circle  of  all  the  proper  relatives  of  a  fubjed,  and  after  placing  them  in 
their  order,  duly  to  obferve  their  united  force  refpecting  the  central 
point  of  enquiry,  and  that  many  fubjects  of  lafting  importance  to  focieties, 
by  reafon  of  the  great  number,  and  intricate  nature  of  fome,  of  their 
neceffary  parts,  are  not  eafily  comprehended  by  wifer  men,  even  when 
void  of  prejudice  and  paffion,  and  poiTeffed  of  all  their  relatives;  and 
oftimes  fome  of  thefe  are  induftrioufly  concealed,  or  otherwife  unknown, 
and  every  art  is  practiced  to  drefs  up  error  in  the  guife  of  truth.  In  fhort, 
the  difficulties  that  attend  the  acqueft  of  truth  are  frequently  fuch  that 
we  have  too  much  reafon  to  remember  the  faying  of  the  ancient  phi- 
lofopher,  fo  often  repeated  by  others,  that  fhe  lies  in  the  deep. 

Truth  being  in  its  nature  fo  noble,  excellent,  and  ufeful,  its  enemies  fo 
formidable,  and  its  acqueft  fo  difficult,  the  free  ufe  of  the  means  of  dif- 
covering  it  merits,  I  apprehend,  our  fpecial  regard.  Of  thefe,  it  is  evi- 
dent, the  chief  are  fpeech  and  writing,  or  printing,  a  fpecies  of  writing 

[a]   1  Efdras,  Chap,  iii.  and  iv.  and  Jofephus  Antiq.  B,  xi.  c.   3. 
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invented  for  the  more  expeditious  multiplication  of  copies,  both  being 
modes  of  prefenting  to  the  eye  what  fpeech  conveys  to  the  ear  ;  yet  the 
right,  propriety,  utility,  and  limits  of  their  ufe  touching  political  fub-^ 
jedts,  have  occafioned  much  conlideration,  debate  and  difficulty  in  the 
world.  Defpotilm  cuts  this  matter  fhort,-  and  having  fwept  away  all  the 
rights  and  liberties  of  the  people,  prohibits  and  punifhes  of  courfe  the 
.ufe  of  the  means  of  knowing  the  truth,  which  by  fetting  before  them  in 
full  light  their  natural,  juft,  and  immutable  rights,  together  with  the 
horrid  flate  of  their  ilavery,  would  confequently  make  them  free,  or  at 
leafl  indanger  the  quiet  of  that  tyranny  whofe  exiflence  fo  much  injures, 
dishonours,  and  debafes  human  nature.  Under  other  forms  of  govern- 
ment this  matter  has  received  different  treatment  in  different  countries, 
and  in  them  at  different  periods.  I  fhall  not  attempt  to  flate  thefe  dif- 
ferences, but  obferve  that  freedom  or  reflraint  of  fpeech  and  writing 
upon  public  affairs  have  generally  been  concomitant  ;  and  power  being 
in  its  nature  progreffive,  they  who  are  follicitom  to  augment  the  re- 
ftraints  of  writing  would,  upon  their  fuccefs,  in  all  probability,  proceed 
in  like  manner  to  reftrain  liberty  of  fpeech;  and  the  more  injurious  the 
defigns  and  a&ions  of  men  are,  the  greater  their  folicitude  will  ever  be  to 
prevent  the  free  examination  of  them  ;  wherefore  thofe  who  defire  to 
preferve  the  latter  ought  by  all  means  to  take  due  care  of  the  former. 

After  giving  this  matter  the  befl  confideration  in  my  power,  it  appears 
to  me  that  the  free  examination  of  public  meafures,  with  a  proper  re- 
prefentation  by  fpeech  or  writing  of  the  fenfe  refulting  from  that  ex- 
amination, is  the  right  of  the  members  of  a  free  flate,  and  requifite  for 
the  prefervation  of  their  other  rights  j  and  that  all  things  published  by 
perfons  for  the  fake  of  giving  due  information  to  their  fellow  fubjects,  in 
points  mediately  or  immediately  affecring  the  public  welfare,  are  worthy 
of  commendation.  And  it  being  certain,  that  even  the  proper  remon- 
strance of  the  moft  worthy  perfons,  made  to  their  prince  in  confequence 
of  their  refolution  not  to  become  parties  to  his  open  violation  of  the  laws 
of  the  kingdom,  hath  in  time  pafl  been  deemed  libellous,  I  fhall  en- 
deavour, notwithflanding  fo  many  excellent  things  faid  by  others  upon 
this  important  fubjecl:,  a  little  farther  to  illuflrate  it.  All  things,  every 
one  is  fenfible,  are  befl  underflood  when  known  from  their  beginnings, 

I  and 


upon-  Public  Affair s±    confidered,  5- 

and  confidered  in   all  their  relations ;  and  it  appearing  to  me   that  the  - 
opinions  of  many  Englijh  lawyers  and  others  touching   libels  were  ori- 
ginally drawn,  in  fome  meafure  at  leafl,  from  a  fource  in  general  un- 
favourable to  liberty,  I  mean  the  Roman  Imperial  laws,   I;  {hall,  flate 
them  in  the  firft  place. 

By  what  laws  libels  in  general  were  governed  from  the  diffolution  of  the 
common-wealth  to  the  time  of  Conjlantme  I  have  not  been  able  clearly, 
to  difcover  ;  but  am  much  inclined  to  think,  that  they  fell  chiefly,  if  not 
wholly,  under  the  Cornelian  law  De  Injuriis,  made  by  Cornelius  Sylla,  after- 
his  overthow  of  the  Marian  faction,  the  regulation  of  the  annual  prae- 
torian edicts,  which,  according  to  Pacinian,  were  introduced  for  the  fake 
of  affifting,  fupplying,  or  correcting,  the  civil  law  for  the  public  utility, 
or  the  perpetual  edict,  compiled  by  Salvius  Julianas,  an  eminent  lawyer, 
fome  time  praetor,  who,  while  governor  of  Aquitain,  by  command  of  the- 
emperor  Adrian,  reduced  into  one  body  what  was  moft  equitable  in  the 
edicts  for  a  long  time  yearly  iffued  by  the  praetors  j  which  being  thus 
reduced,  augmented,  and  ranged  according  to  the  order  of  the  matters,- 
was  named  the  Perpetual  Edict',  becaufe  the  emperor  would  have  it  per- 
petually obferved  throughout  the  empire,  inftead  of  the  praetors  annual 
edicts  iffued  till  that  time.  This  edict  being  loft  we  have  little  farther 
knowledge  of  it  than  what  may  be  collected  from  the  Digefts,  which 
make  part  of  the  Jujlinianean  body  of  the  civil  law,  wherein  are  con- 
tained fundry  parts  of  it,  together  with  gloffes  of.  the  ancient  lawyers, 
and  among  them  the  following. 

"  Dig.  Lib.  XLVII.  Tit.  10.  De  Injuriis  et  Famosis  Libellis." 

"  5.   Ulpianus,  lib.  56.  ad  Edi&um." 

"  §  9.  Si  quis  librum=  ad  infamiam  alicujus  pertinentem  fcripferit* 
««  compofuerit,  ediderit,  dolove  malo  fecerit  quo  quid  eorum  fieret  : 
•«  etiamfv  alterius  nomine  ediderit,  vel  fine  nomine,  uti  de  ea  re  agere. 
**  liceret;  et.ll  condemnatus  fit,  qui  id  fecit,  inteftabilis  .ex  lege  effe 
"  jubetur-" 
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«  Digeft,  Book  XLVII.  Title  10.     Of  Injuries  and  Libels." 
"  5.  Ulpian,  in  the  56th  book  upon  the  Edict." 

"  §  9.  If  any  perfon  hath  written,  compofed,  or  published  a  book 
"  tending  to  defame  any  one,  or  with  evil  intent  hath  caufed  any  fuch 
*'  thin°-  to  be  done,  although  he  hath  publiihed  it  under  the  name  of 
"  another,  or  without  name,  as  if  he  might  treat  of  that  matter ;  if  he 
"  be  condemned,  who  ever  hath  done  this,  by  the  law  is  ordained  to  be 
«<  intertable." 

"   15.  Ulpianus,  lib.  yy.  ad  Ediftum." 
"  §  25.  Ait  praetor:  Ne  quid  infamandi  causa  fiat  :  si  Quts 

*'    ADVERSUS   EA    FECERIT,,    PROUT     QUAEQUE    RES    ERIT,     ANIMAD- 
**    VERTAM." 

"  §  27.  Generaliter  vetuit  praetor  quid  ad  infamiam  alicujus  fieri. 
"  Proinde  quodcunque  quis  fecerit  vel  dixerit,  ut  alium  infamet,  erit 
**  adlio  injuriarum.  Haec  autem  fere  funt  quae  ad  infamiam  alicujus 
**  fiunt — aut  fi  carmen  conferibat,  vel  proponat,  vel  cantet  aliquod  quod 
**  pudorem  alicujus  laedat." 

"'  15.  Ulpian,  in  the  77th  book  upon  the  Edict." 

"  §  25.  The  Praetor  faith,  Let  nothing  be  done  for  the  fake  of  defam- 
"  ing :  if  any  perfon  a£t  contrary,  1  will  animadvert  according  to  the 
"  nature  of  the  matter." 

"  §  27.  The  Praetor  generally  forbiddeth  any  thing  to  be  done  to  de- 
'*  fame  any  perfon.  Confequently,  whatfoever  any  perfon  mall  do  or 
«<  fay  to  defame  another  will  give  an  adtion  of  injuries.  And  thefe  are 
**  the  things  ufually  done  to  defame  any  perfon, — or  if  he  write,  or 
«  publifh,  or  fing  any  thing  that  may  offend  another's  modefty." 

Ju/ius  Paulas  the  lawyer,  who  lived  in  the  former  part  of  the  third 
century,  in  the  5th  book  of  his  received  fentences,  tit.  4.  §  17.  fays 
that  "  Thofe  who  publiihed  infamous  libels,  to  the  contumely  of  ano- 
■"  ther,  were  fubjeit  to  punifhment  extra  ordinem,  nfque  ad  relegationem 

'*  infula" 
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"  infulce"  by  which  I  underftand  that  they  were  punifhable  at  the  dis- 
cretion of  the  Praetor,  who  might  even  confine  them  to  an  ifland. 

The  fragments  of  the  Gregorian  and  Hermoginian  codes,  which  were 
formed  with  intent  to  colled  the  conftitutions  of  the  emperors  from 
Adrian  to  Diocle/ian,  make  no  mention  of  libels. 

But  whatever  the  laws  relative  to  libels  in  general  were  that  took 
place  before  the  reign  of  Conjlantine,  it  is  certain  that  this  and  other 
fucceeding  emperors  endeavoured  to  fupprefs  them  by  their  rescripts  and 
edicts.  The  ^keodojian  code,  which  was  formed  under  the  authority  of 
the  younger  T/jsi.dofuis,  compriling  the  conflitutions,  with  other  aSla 
regia,  of  fixteen  emperors,  from  the  year  of  our  Lord  312  to  43  8,  contains 
the  following. 

IX,  Cod.  Theodof.  Tit.  34.  De  Famosis  Libellts. 
*  I.  Impp.  Constantinus  A.  ad  Verinum  Vic.  Africa?." 
"  Si  quando  famofi  libelli  reperiantur,  nullas  exinde  calumnias  pa- 
•*  tiantur  hii.  quorum  de  faclis  vel  nominibus  aliquid  continebunt,  fed 
"  fcriptionis  auctor  potius  requiratur;  &  repertus  cum  omni  vigore 
"  cogatur  his  de  rebus  quas  proponendas  credidit,  comprobare :  nee  tamen 
"  fupplicio,  etiamii  aliquid  oftenderit,  fubtrahatur.  P.  P.  III.  Kalend. 
*'  April.  Karthag.  Conftantino.  A.  V.  &c  Licinio  Caef.  CofT.  [3  19. J" 

"  II.  Idem  A.  ad  Helianum  Proc.  Afric." 

¥  Licet  ferventur  in  officio  Tuo,  et  vicarii,  exemplaria  Libellorum, 
"  qui  in  Africa  oblati  funt,  tamen  eos,  quorum  nomina  continent,  metu 
te  abfolutos  fecuritate  perfrui  finas ;  folumque  moneas,  TJt  ab  omni  non 
*{  Jolum  crimine,  fed  etiam  Jufpicione  verijimili  alieni  ejfe  fejiinent :  Nam 
"  qui  accufandi  fidnciam  gerit,  oportet  comprobare,  nee  occultare  quas 
•*  fcierit  :  quoniam  prasdicabilis  erit  ad  dicationem  publicam  merito  per- 
"  venturus.  P.  P.  V.  Kal.  Mar.  Cathagine.  Conflantin.  A.  VI.  &  Coa- 
**  ftantio  Caef.  CofT.  [320.]  " 

"  III.  Idem  A.  ad  Januarium  agentem  Vicariam  praefecturam.'* 

"  Ut  accufatoribus  patientia  praebenda  eft,  fi  quern  perfequi  in  judicio- 

M  volunt,    ita  famofis    libellis  fides  habenda  non   eft,  nee  fuper  his  ad 
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f  Noftrain  Scicntiam  referendum,  cum  eofdem  libellos  protinus  conduct 
"  aboleri,  quorum  aucTior  nullus  exiftit.  P.  P.  Prid.  Non.  Decemb.  Rom, 
"  Conftantino.  A.  VI.  et  Conftantio  CxC.  Coff.  [320.]" 

"  IV.  Idem  A.  ad  Dionyfium." 

"  Famo-sa  fcriptio  libellorum,  quae  nomine  accufatoris  caret,  minime 
"  examinanda  eft,  fed  penitus  abolenda  :  nam  qui  accufationis  promo- 
"  tione  confidat,  libera  potius  intentione,  quam  captiosa  atque  occulta 
u  confcriptione,  alterius  debet  vitam  in  judicium  devocare.  P.  P.  Tyro, 
"XII.  Kalend.  Nov.  Januarino  et  Jufto  CofT.  [328]" 

"  V.  Imp.  Constantius  A.  ad  Afros." 

"  Libellis,  quos  famofjs  vocant,  fi  fieri  poffit  abolendis,  Inclytus 
"  Pater  nofter  providit  :  et  hujus  modi  libellos,  Ne  in  cognitionem  quidem 
"  fuain,  vet  publicam  juflit  admitli:  Non  igitur  vita  cujufquam,  non 
"  dignitas  concufla  his  machinis  vacillabit.  Nam  omnes  hujufmodi 
"  libellos  concremari.decernimus.  Dat.  XIV.  Kal.  Jul.  Urfo  et  Polemio 
"Coff.  [338.]M 

"  VI.  Idem  A.  ad  Populum." 

"  Nemo  prorfus  de  famofis  libellis,  qui  ne  que  aput  Me,  neque  in  ju- 
"  diciis  ullum  obtinent  locum,  calumniam  patiatur:  Nam  et  innocens  cre~ 
"  ditur,  cut  dcfuit  accvfator,  cum  non  dejuerit  inimicus.  Dat.  Prid.  Kal. 
"  Nov.  Med.  Arbitione  et  Lolliano  Coff.  [355.]" 

"  VII.   Impp.  Valentinianus,  et  Valens  AA.  Edidlum." 

"  Famosorum  infame  nomen  eft  Libellorum.  Ac  fi  quis  vel  colli— 
"  gendos,  vel  legendos  putaverit,  ac  non  ftatim  chartas  igni  coniumpferit, 
"  i'ciat  fe  capitali  fententia  lubjugandum.  Sane  fi  quis  devotionis  fuse  ac 
".falutis  publico  cultodiam  gerit,  nomen  fuum  profiteatur,  et  ea  quae  per 
"  famofum  profequenda  putavit,  ore  proprio  edicat  :  ita  ut  ablque  ulla 
<'  trepidatione  accedat,  fciens,  quod  fi  adfertionibus  veri  fides  fuerit  opi- 
•"  tulata,  laudem  maximam  ac  premium  a  Noftra  Clementia  confequetur. 
"  Dat.  XIV.  Kal.  Mar.  Conftantinop.  Valentiniano  et  Valente  A  A.  CoiL* 

<t.[365-]" 

«  VIII. 
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u  VIII.  Idem  A  A.  ad  Florianum  Com." 

*'  Jampridem  adverfus  calumnias  firmiflima  funt  praefidia  comparata. 
"  Nullus  igitur  calumniam  metuat  :  conteftatio  verd,  qua?  caput  alterius 
"  contra  juris  ordinem  pulfat,  depreffa  noftris  Legibus  jaceat  j  intercidat 
**  furor  famoforum  (fa?pe  ut  conftituimus)  libellorum,  &c.  Dat.  V.  Id. 
««  Novemb.  Martianop.  Valentiniano  et  Valente  AA.  Coll." 

"  IX.  Imppp.  Valentinianus,  Theodosius  et  Arcadius  AAA." 

«  Cynegio  P.  P." 

**  Si  quis  famofum  libellum  five  domi,  five  in  publico,  vel  quocunque 
"  loco  ignarus  offenderit,  aut  difcerpat  prius  quam  alter  inveniat,  aut 
*«  nulli  confiteatur  inventum  :  Nemini  denique,  fi  tarn  curiofus  eft,  re- 
"  ferat,  Quid  legendo  cognoverit.  Nam  quicunque  obtulerit  inventum, 
'**  certum  eft  ipfum  reum  ex  lege  retinendum,  nili  proderit  au&orem : 
"  Nee  evafurum  pasnam  hujufmodi  criminibus  conftitutam,  fi  proditus 
**  fuerit  cuiquam  retulifle  Quod  legerit.  Dat.  XIV.  Kalend.  Feb.  Con- 
"  ftantinop.  Honor.     N.  B.    P.  et  Evodio  CofT.  [386.]  " 

"  X.  Imppp.  Arcad.  Honor,  et  Theod.  AAA.  Anthemio  P.  P." 

"  et  Patricio." 

"  Universi,  qui  famofis  libellis  inimicis  fuis  velut  venenatum  quod- 
<c  dam  telum  injecerint,  hii  etiam,  qui  famofam  feriem  fcriptionis  im- 
**  pudenti  agnita  ledlione  non  ilicd  difcerpferint,  vel  flammis  exufferint, 
"  vel  lectorem  cognitum  prodiderint,  ultorem  fuis  cervicibus  gladium 
«  reformident.  Dat.  IV.  Kal.  Mail,  Conftantinop.  Arcad.  A.  VI.  et 
«  ProboCoff.  [406.]'* 

"  IX.  Theodofian  Code.  Title  34.  Qf  Libels." 

1.  *'  The  auguft  emperour  Constantine,  to  Verinus,  lieutenant  of 

"  Africa." 

"  If  at  any  time  libels  be  found,  let  not  thofe  concerning  whole 
"  actions  or  reputation  any  thing  be  contained  in  them  fufter  any  calumny 
**  thereby;   but  rather  let- the  author  of  the  writing  be  fought  out,  and 
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"  being  found  be    compelled,  even  by   torture,   to   give    proof  of  the 
"  things  he  has  thought  fit  to  publifh  ;    however,  let  him  not  efcape 
"  puniffiment   though  he  fhould  prove  fomething.     Given,  March  the 
"  30th,  at  Carthage,  the  auguft  Conftantine  the  5th  time,  and  Licinius' 
"  Caefar  being  Confuls.  [3  19.]  "  \b\ 

2.  "  The  fame  auguft  emperour  to  Helianus,  proconful  of  Africa." 

"  Although  there  be  kept  in  your  office,  and  in  the  office  of  the 
"  lieutenant,  copies  of  libels  which  have  been  prefented  in  Africa ;  yet 
<c  let  thofe  whofe  names  they  contain  enjoy  uninterrupted  fecurity,  and 
*■*  only  admonifh  them  that  they  hallen  to  avoid  not  only  every  crime, 
"  but  alfo  probable  fufpicion ;  for  he  who  hath  confidence  to  accufe 
"  ought  to  prove,  and  not  conceal  what  he  knoweth  ;  becaufe  he  who 
"  is  worthy  of  praife  will  with  good  reafon  come  to  public  judgment. 
"  Given,  Feb.  the  25th,  at  Carthage.  The  auguft  Conftantine  the  6th 
"  time,  and  Conftantius  Casfar  being  Confuls  [320.] 

3.  "  The  fame  auguft  emperour  to  Januarius,  vice  prefed:," 

"  As  patience  ifc  to  be  fhewn  to  accufers  profecuting  any  perfon  in 
"  judgment,  fo  no  credit  is  to  be  given  to  libels,  nor  are  they  to  be  re- 
<(  ferred  to  our  knowledge,  as  fuch  libels  ought  forthwith  to  be  burnt 
"  of  which  there  is  no  author.  Given  Decemb,  the  4th,  at  Rome. 
'«  The  auguft  Conftantine  the  6th  time,  and  Conftantius  Caefar  being 
«  Confuls  [320.]" 

4.  "  The  fame  auguft  emperour  to  Dionyfius." 

"  A  defamatory  writing  which  hath  not  the  accufers  name  is  by  no 
"  means  to  be  examined,  but  utterly  deftroyed;  for  he  who  hath  confi- 

[6]  Conftantine,  although  he  generally  governed  with  clemency,  was  fo  far  capable  of 
cruelty,  that  in  the  early  part  of  his  reign  having  obtained  feveral  victories  over  the  Francs  or 
French,  a  people  compofed  of  parts  of  various  northern  nations,  who  to  denote  their  freedom 
took  to  themfelvcs  the  name  of  Francs,  and  made  two  of  their  kings  prifoners,  he  expofed 
them  to  wild  beafts  in  the  amphitheatre;  and  in  the  latter  part  of  his  reign  he  put  to  death 
his  (daCrifpus,  an  accomplifhed  yeuth,  on  the  falfe  accufation  of  his  mother-in-law  Faujla, 
that  he  had  made  an  attempt  upon  her  honour,  whereas  in  truth  flie  had  attempted  to  feduce 
him.     After  confeffing  her  crime,  he  alfo  put  her  to  death.        ^ 
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f*  dence  to  accufe  ought  by  an  open  charge,  rather  than  a  captious  and 
<(  infidious  writing,  to  call  into  judgment  the  life  of  another.  Given  at 
«  Tyre,  Octob.  the  21ft.  Januarinus  and  Juftus  being  consuls  [328.] 

5.  "  The  auguft  emperor  Constantius  to  the  Africans." 
«'  Our  illuftrious  father  made  provifion  for  abolifbing  if  poffible  thofe 
<(  writings  which  are  called  libels,  and  commanded  that  fuch  kind  of 
"  writings  foould  not  be  admitted  to  the  knowledge  of  himfelf  or  the  pub" 
"  lie.  Therefore  neither  the  life  nor  dignity  of  any  perfon  battered  by 
■*'  thefe  engines  fhall  be  fhaken  j  for  we  decree  that  all  writings  of  this 
««  kind  be  burnt.  Given  the  1 8th  of  June.  Urfus  and  Polemius  being 
"  confuls  [338.]  " 

6.  **  The  fame  emperour,  to  the  people  [of  Rome.]" 

"  Let  no  perfon  in  any  wife  fuffer  calumny  from  libels,  which  receive 
*<  no  countenance  with  me,  nor  in  judgments  j  for  be  is  believed  to  be 
««  innocent  who  hath  no  accufer,  though  he  hath  an  enemy.  Given  the 
"  3  lit  of  October,  at  Milan.  Arbitio  and  Lollianus  being  confuls  [355.]" 

7.   "  The  auguft  emperours  Valentinian  and  ValEns,     An  Edict." 

"  The  name  of  libels  is  infamous;  and  if  any  perfon  mail  think 
"  they  are  either  to  be  retained  or  published,  and  fhall  not  immediately 
<c  burn  them,  be  it  known  to  him  that  he  fhall  be  capitally  punifhed. 
'«  Verily  if  any  perfon  regardeth  his  own  duty  and  the  public  welfare, 
"  let  him  declare  his  name,  and  make  oral  publication  of  what  he  hath 
**  thought  fit  to  difcourfe  of  by  a  libel  j  fo  as  he  may  come  without  any  fear, 
"  knowing  that  if  his  afTertions  be  fupported  by  truth,  he  will  receive 
1*  the  greateft  praife  and  reward  from  our  clemency.  Given  the  16th 
"  of  February,  at  Conftantinople.  The  auguft  Valentinian  and  Valens 
"  being  confuls  [365.]" 

8.  "  The  fame  auguft  emperours  to  Florianus." 

"  The  fiimeft  defence  againft  calumnies  hath  been  already  procured.  Let 
*'  no  perfon  therefore  fear  calumny.  That  objection  of  crime  which  ftriketh 
"  at  the  head  of  another  contrary  to  the  order  of  law,  be  it  deprefTed  by 
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41  our  laws  :  together  with  it  perifh  the  rage  of  libels,  &c.  (as  we  have 
"  often  decreed.)  Given  the  9th  of  Novemb.  at  Martianople.  The 
"  auguft  Valentinian  and  Valens   being  confals." 

9.  "  The  auguft  emperours  Valentinian,  Theodosius,  and  Arcadius, 

"  to  the  prsetorian  prefect  Cynegius." 

"  If  any  perfon  fhall  unwittingly  find  a  libel  at  home  or  abroad,  or  in 
"  any  place,  let  him  either  tear  it  before  another  find  it,  or  confefs  the 
"  finding  of  it  to  no  perfon.  Laftly,  let  him  relate  to  no  perfon  what 
'*  he  hath  difcovered  by  reading  it,  if  he  be  fo  curious.  For  whofoever 
«{  fhall  communicate  it  when  found,  is  certainly  to  be  held  guilty  by  the 
"  law,  unlefs  he  fhall  produce  the  author.  Neither  fhall  he  efcape  the 
"  punifhment  appointed  for  crimes  of  this  kind,  if  he  be  convicted  of 
"  having  related  to  any  perfon  what  he  hath  read.  Given  the  1.9th  of 
"  January,    at  Conftantinople.      Honorius   and    Evodius    being    confuls 

10.  "  The  auguft  emperours  Arcadius,  Honorius  and  Theodofius,  to 

«  Anthemius  praetorian  prefect,  and  of  the  council." 

"  Let  all  who  by  libels  fhall  caft  a  kind  of  poifoned  dart  at  their 
"  enemies,  and  thofe  alfo  who  having  heard  the  fcandalous  contents  of 
"  the  libel  do  not  immediately  tear  or  burn  it,  or  produce  the  author 
*'  when  known,  dread  the  avenging  fword  on  their  necks.  Given  the 
**  28th  of  April,  at  Conftantinople.  The  auguft  Arcadius  the  6th  time, 
"  and  Probus  being  confuls  [406.]  " 

The  body  of  the  civil  Law,  comprizing  all  the  prior  laws  of  the 
empire,  intended  and  ordained  to  remain  in  force,  with  fuch  illuftra- 
tions  and  additions  as  were  thought  requifite,  compiled  and  eftablifhed 
by  the  authority  of  the  emperour  JuJIiniafi,  befides  the  above  citations  from 
the  Digefts,  contains  what  follows. 

«  Inftit.  Lib.  IV.  Tit.  4.  De  Injuriis." 

"  Injuria  autem  committitur  non  folum  cum  quis  pugno  pulfatus,  aut 
"  fuftibus  ca?fus,  vel  etiam  verberatus  erit;  fed  et  fi  cui  convitium  factum  ( 

"  fuerit 
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n  fuerit  vel  fi  quis   ad  infamiam  alicujus  libellum  aut  carmen  aut 

"  hiftoriam  fcripferit,  compofuerit,  ediderit,  dolove  malo  fecerit  quo  quid 
**  eorum  fieret." 

" '  Inditutes,  Book  IV.  Title  4.  Of  Injuries." 

«  Now  an  injury  is  committed  not  only  when  any  perfon  is  beaten 
"  with  the  fill,  or  bruifed,  or  wounded  with  clubs ;  but  alfo  if  a  perfon 
'•"  be  reproached, —  or  if  any  perfon  hath  written,  compofed,  or  published. 
"  a  libel,  or  fong,  or  hiftory  to  defame  another,  or  with  evil  intent- hath 
"•  caufed  any  of  thefe  things  to  be  done." 

"  Cod.  Lib.  IX.  Tit.  36.  De  Famosis  Libellis." 

1.  "  Impp.  Valentinianus  et  Valens,  AA.  Edictum." 

"  Si  quis  famofum  libellum,  five  domi,  five  in  publico,  vel  quocunque 
M  loco  ignarus  repererit  :  aut  corrumpat  prius  quam  alter  inveniat,  aut 
"  nulli  confiteatur  inventum.  Si  vero  non  ftatim  eafdem  chartulas  vel 
"  corruperit,  vel  igni  confumpferit,  fed  vim  earum  manifeftaverit,  fciat  fe 
"  quafi  auclorem  hujufmodi  delicti  capitali  fententia?  fubjugandum.  Sane 
«.*  fi  quis  devotionis  fuas,  ac  falutis  publica?  cuftodiam  gerit,  nomen  fuura 
"  profiteatur,  et  quae  per  famofum  (libellum)  perfequenda  putaverit,  ore 
"  proprio  edicat  ,•  ita  ut  abfque  ulla  trepidatione  accedat,  fciens  (quidem) 
"  quod  fi  adfertionibus  (fuis)  veri  fides  fuerit  opitulata,  laudem  maximam 
"  et  premium  a  nofira  dementia  confequetur.  Sin  vero  minime  hxG  vera 
"  oftenderit,  capitali  poena  pledetur.  Hujufmodi  autem  libellus  alterius 
"  opinionem  non  laedat.  P.  P.  XVI.  Kalend.  Mart.  Conjiantinop.-  Va- 
'"  lentiniano  et  Valente,  AA.  Cofl".  [365.] 

"  Code  Book  IX.  Title  36.     Of  Libels. 

1.  "  Edict  of  the  augufl  emperours  Valentinian  and  Valens." 

f(~  If  any  perfon  (hall  unwittingly  find  a  libel,  either  at  home  or  abroad, 
"  cr  in  any  place,  let  him  either  deftroy  it  before  another  fee  it, 
"  or  confefs  the  finding  it  to  no  perfon.  But  if  he  do  not  immediately 
*f  defiroy  or  burn  the  faid  papers,  but  declare  their  contents,  be  it  known 
"  to  him  that  he  ihall  be  capitally  punifhed,  as  if  he  were  the  author 
"  of  fuch  crime.     Verily,   if  any   perfon   regard   his  own  duty,  and  the 
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if  public  welfare,  let  him  make  known  his  name,  and  declare  with  his 
"  mouth  thofe  things  which  he  hath  thought  fhould  be  profecuted  by  a 
"  libel,  fo  that  he  may  approach  without  any  fear,  knowing  certainly 
"  that  if  his  affertions  be  worthy  of  credit,  he  will  obtain  the  greateft 
"  praife  and  reward  from  our  clemency  ;  but  if  he  do  not  prove  fuch 
"  things  to  be  true,  he  (hall  be  capitally  puniihed.  And  a  libel  of  this 
"  kind  lha'1  not  hurt  the  character  of  another.  To  the  Praetorian  prefect. 
m  February  the  14th,  Con  flan  tinople.  The  auguft  Valentinian  and 
"  Valens  being  confuls.   [365.]  " 

Before  thefe  compilations  of  "Jujiintan  a  great  part  of  the  empire  of 
the  Weft  was  irrecoverably  loft.     Soon  after  his  death  the  Got  Jos  making 
frefh  incurlions  got  pofTeffion  of  Italy  ;  to  them  fucceeded  the  Lombards. 
By  thefe  ravages,  together  with  the  difinclination  of  all  the  old  Roman 
fubjects  to  preferve  a  body  of  laws   which  they   had  received   with  im- 
patience from    Conftantinople,  Jujlinians   laws   were  totally   loft  in    the 
Weft  :   and    in  the  Eaft,   after  continuing  in  force  about  feventy  years, 
they  fuffered  difcredit  through  defign  of  the  emperour,  or  rather  tyrant 
Pbocas,  by  whofe  command  they  were  tranflated  into  the  Greek  tongue, 
introduced  by  his  order  into  the   forum  as  well  as  the  fchools,  inftead  of 
the  Latin,  the  infntutes  being  tranflated  by  way  of  paraphrafe.     Thefe 
tranflations  continued  in  ufe  about  260  years,  till  the   time   of  the   em- 
perour Bajil,  who   began  his  reign  in  the  year  867,  from  which  epocha 
the  Learned  date  the  fall  of  the  laws  of  Jujtinian  in  the  eaftern  empire, 
the  body  of  laws  begun  by  this  emperour,  and  completed  by  his  fons  Leo 
and  Conjlantine,  continuing  in  force  till  the  diffolution  of  the  empire  by 
the  taking  of  Conftantinople  in  1453.     And  thus  Jujlinians  body  of  laws 
loft  their  force  in  the  Eaft;  but  in  the  year   11 30,  in  the  war  for  the 
papacy,   fome  foldiers  of  the  emperour  Lothariuj,  in   pillaging  the  city 
Amalfi,  found  Jujlinians  Digefts  or  Pandeclis,  which  Lotharius  fo  highly 
approved,  that  he  afterwards  eftablifhed  'Jujlinians  laws  in   Germany  and 
Italy.     In  confequence  of  this  and  other  difcoveries,  with  the  Imperial 
favour  and  eftablifhment,  Jujlinians  laws  became  generally  known  by  the 
Learned  in  all  theftates  oS  Europe,  and  received  by  moft  of  them  for  their 
government  in  different  proportions,  the  greater  part  being  chiefly  govern  - 
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ed  by  them.  This  wonderful  progrefs  and  admiffion  of  a  body  of  laws 
into  fo  many  countries  wherein  the  legiflator  had  no  authority  at  the  time 
of  their  making,  and  which  had  fo.  long  before  totally  loft  all  their  force 
in  the  country  wherein  they  were  made,  are  frequently  afcribed  by 
authors  to  their  great  utility  and  excellence.  Others  have  obferved,  that 
thefe  laws  favouring  the  ecclefiaftics  in  feveral  refpecls,  and  being  help- 
ful to  them  to  form  their  canon  laws,  the  chains  whereby  they  enflaved 
the  Chrijlian  world,  they  contributed  not  a  little  by  their  influence  to 
their  reception,  though  the  popes  afterwards  fcrupled  not  at  their  pleafure 
to  refcind  them.  The  illuftrious  father  Paul,  in  his  treatife  of  matters 
beneficiary,  obferves  that  Gregory  the  IXth,  in  imitation  of  Theodojins 
and  Jujiinian,  who#  formed  their  codes  for  the  politic  of  the   empire, 

framed  a  politic which  began  to  lay  the  foundation,   and  to  eftablifh 

the  Roman  monarchy,  chiefly  in  beneficial  matters and  that  the  old 

collectors  of  canons,  particularly  Gratian,  made  a  collection  of  all  that 
he  accounted  proper  to  the  papal  greatnefs,  yet  not  without  changes,  al- 
terations and  falfifications and  it  was  believed    by  him  he  had  raifed 

that  authority  to  the  greateft  height  it  could  attain  unto  ;  and  for  thofe 
times  he  was  not  miftaken.  The  Decretum  of  Gratian  was  compofed 
in  the  year  11 51,  and  Gregory  was  created  pope  in  the  year  1227.  But 
there  was  another  prevailing  reafon  for  the  general  reception  of  Jujiinians 
laws,  lefs  noticed  than  its  importance  deferves,  which  was  their  favour- 
ing the  power  of  princes.  The  author  of  the  Hiftory  of  the  Origin  of 
the  French  Laws,  a  learned  treatife  firft  published  about  the  year  1708, 
and  fuppofed  to  have  been  written  by  the  eminent  monfieur  Argout,  and 
fince  his  death  ufually  prefixed  to  his  Inftitutes  of  the  French  Laws, 
fpeaking  of  Jujiinians  law,  after  highly  commending  it  for  its  general 
ufe  and  advantage,  exprefl'es  himfelf  thus.  "  But  it  was  chiefly  of  fer- 
"  vice  to  princes,  whofe  prerogative  is  therein  extended  in  its  full  di- 
"  menfions,  free  from  thofe  fatal  blemifhes  it  had  fuflered  in  the  fore- 
"  going  ages  J  nay>  itfurnifhed  them  with  matter  to  build  very  high  pre- 
"  tenfions.  The  emperour  of  Germany,  as  fome  dodtors  explained  this  law 
"  to  him,  had  a  right  to  univerfal  monarchy,  and  others  laid,  that  kings 
«.«  were  abfolute  emperours  within  their  own  dominions." 

for 
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...     ■  for  the  better  underftanding  the  nature  of  this  law,  I  fhall  produce 
the  following  pafTages. 

«*  Dig,  Lib.  I.  Tit.  4.  De  Constitutionibus  Principum." 

"  Ulpianus,  lib.  I.  Inftitutionum." 

<c  Quod  principi  placuit  legis  habet  vigorem  :  ut  pote  cum  Lege  regia, 
*'  quasde  imperio  ejus  lata  eft,  populus  ei  &  in  eum  omnefuum  imperium 
•*  et  poteftatem  conferat.  §  1.  Quodcunque  igitur  imperator  per  epiftolam 
"  et  fubferiptionem  ftatuit,  vel  cognofcens  decrevit,  vel  de  piano  interlo- 
"  cutus  eft,  vel  edicto  prascepit,  legem  efte  conftat.  Hasc  funt  quas  vulgo 
"  Conjlitutiones  appellamus.  ■§  2.  Plane  ex  his  quasdam  funt  perfonales, 
"  nee  ad  exemplum  trahuntur :  nam  quod  princeps  alicui  ob  merita 
"  indulfit,  vel  fi  quam  pasnam  irrogavit,  vel  fi  cui  fine  exemplo  fubvenit, 
"  perfonam  non  egreditur." 

«  Digefts,  B.  I.  Tit.  4.     Of  the  Constitutions  of  Princes." 

"  Ulpian,  Book  I.     Of  Inftitutions." 

"  What  pleafeth  the  prince  hath  the  force  of  law  ;  in  as  much  as  by  the 
*'  regal  law  made  refpecting  his  government  the  people  confer  on  him  all 
"  their  authority  and  power.  1  .Whatever  therefore  the  emperour  by  letter 
««  and  fubfeription  hath  appointed,  or  hath  judicially  decreed,  or  in  other 
"  manner  declared  [c],  or  by  edict  enjoined,  appeareth  to  be  law.  Thefe 
,c  are  what  we  commonly  call  Conjlkutions.  §  2.  Of  thefe  fome  plainly 
■*«  are  perfonal,  and  not  to  be  drawn  into  example;  for  what  the  prince 
*'-  hath  indulged  as  a  reward  of  merit,  or  if  he  hath  impofed  a  punifhment, 
"  or  given  to  any  one  unexampled  fuccour,  this  matter  extendeth  not 
"  beyond  the  perfon." 

Tc~\  The  words  de  piano  interlocutus  eft,  which  are  here  rendered,  "  in  other  manner  de- 
"  clared,"  fignify  to  take  cognizance  on  the  level  ground,  that  is,  not  on  the  tribunal,  or 
judgment  feat,  but  in  the  ftreet,  or  in  palling  along,  when  the  magiftrate  is  going  either  to 
the'baths  to  take  the  air,  or  to  the  games  ;  for  to  take  cognizance  from  the  tribunal  is  to 
<lo  fo  not  from  the  level  ground,  but  from  an  eminence.  And  the  lawyers  ufe  pro  tribunall 
and  de  piano  as  oppofite  phrafes- 

"  In  flit. 
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**  Ioftit.  Lib.  I.  Tit.  2.   De  Jure  Natural i,  Gentium  et  Civili." 

"  §  6.  Scd  et  quod  principi  placuit  legis  habet  vigorem  ;  quum  lege 
*'  regia,  qua.'  de  ejus  imperio  lata  eft,  populus  ei  et  in  eum  omne  irnpe- 
"  rium  fuum  et  poteftatem  concedat.  Quodcunque  ergo  imperator  per 
**  epiftolam  conftituit,  vel  cognofcens  decrevit,  vel  edicto  prascepir,  legem 
"  elie  conftat  :  hsc  funt,  qua;  conftitutiones  appellantur.  Plane  ex  his 
««  quxdam  funt  perfonales,  quae  nee  ad  exemplum  trahuntur :  [quoniam 
"  non  hoc  princeps  vult. ]  Nam  quod  alicui  ob  meritum  indulfit,  vel  ii 
"  quam  pcenam  irrogavit,  vel  ft  cui  fine  exemplo  fubvenit,  peifonam  non 
"  tranfgreditur.  Alias  autem,  quum  generales  fint,  omnes  procul  dubio 
"  tenent." 

"  Inftitutes,  B.  I.  Title  2.  Of  the  Law  Natural,  of  Nations  and  Civil." 

"  §  6.  But  alfo  what  pleafeth  the  prince  hath  the- force  of  law  ;  in 
'«  as  much  as  by  the  regal  law  made  reipefting  his  government  the  people 
**  yield  unto  him  all  their  authority  and  power.  Whatever  therefore 
«<  the  emperour  by  letter  hath  appointed,  or  hath  judiciouily  decreed,  or 
<<  by  edict  enjoined,  appeareth  to  be  law.  Thefe  are  what  are  called  Con- 
«  ftitutions.  Of  thefe  fome  are  plainly  perfonal,  and  not  to  be  drawn 
"  into  example  [becaufe  the  prince  will  not  have  it  foj  for  what  he  hath 
"  indulged  to  any  perfon  for  his  merit,  or  if  he  hath  impofed  apunifh- 
««  ment,  or  hath  given  to  any  one  unexampled  fuccour,  it  paffeth  not 
"  beyond  the  perfon.  But  others  being  general  doubtlefs  bind  all  per- 
«  fons." 

In  this  law  and  the  luft  of  domination  were  founded  all  thofe  exorbi- 
tant claims  and  extenfions  of  power  which  have  wholly  or  nearly  fwept 
away  all  the  liberties  of  the  neighbouring  ftates,  without  leaving  in  fome 
the  leaft  appearance  of  thofe  orders  which  were  inftituted  for  their  pre- 
fervation.  It  is  an  ancient  as  well  as  evident  and  important  political 
principle,  that  the  laws  of  every  ftate  fhould  be  agreeable  to  its  particu- 
lar nature.  Without  due  obfervance  of  this  maxim  the  conftitution  will 
inevitably  be  changed;  and  in  mixed  governments,  when  the  underftand- 
ing  or  virtues  neceffary  in  feafon  to  difcern,  and  with  proper  refolution 
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to  oppofe,  all  accroaching  power  in  the  prince,  who  has  the  forces  of 
the  ftate  in  his  hands,  are  wanting  in  thofe  who  are  appointed  to  guard 
the  common  liberties,  the  declenfion  of  their  authority  will  of  courfe 
enfue ;  and  if  by  any  means  they  unhappily  become  fubfervient  to  that 
domination  which  they  ought,  if  poffible,  to  prevent,  they  confequently 
lofe  the  love  of  the  people,  and  the  refpect  of  the  power  they  help  to 
raife,  and  fo  prepare  their  own  annihilation,  or  by  their  continuance 
become  a  grievance  inftead  of  a  bleffing  to  the  people.  The  Roman  Im- 
perial government  was  abfolute,  and  likewife  tyrannical  when  the  carnal 
goodnefs  of  the  emperour  did  not  prevent  it.  Ever}'  abfolute  govern- 
ment is  manifestly  in  its  nature  a  tyranny  in  pojfe  ;  the  temperate  ufe  of 
power  may  take  place  to  day ;  but  a  tyranny  in  ejfe  may  fucceed  to-mor- 
row :  and  although  Jajlinians  laws  might  contain  excellent  regulations 
in  many  refpects ;  yet  as  they  were  framed  for  the  fupport  of  Imperial 
authority,  being  compofed  and  given  in  a  ftate  wherein  all  things  con- 
centered in  the  abfolute  power  of  the  prince,  fo  far  as  they  related  to 
power  they  were  in  their  nature  unfit  for  the  government  of  limited 
monarchies.  But  when  thefe  laws  were  received,  the  eccleuaftics  were 
the  chief  pofTefibrs  of  what  learning  there  was  in  the  world  ;  their  op- 
preflions  were  manifold,  and  power  was  the  object  of  mutual  defire  in 
priefts  and  princes  ;  and  others  who  fhould  have  laboured  to  prevent 
their  general  reception  were  probably  infenfible  that  they  were  pregnant 
with  fo  great  danger  and  mifchief,  having  no  apprehenfions  that  a  book 
pickt  out  of  the  rubbifh  at  Amalfi  could  poffibly  introduce  fuch  grievous 
injuries  to  their  pofterity. 

This  whole  matter  gives  caufe,  if  it  were  wanted,  to  applaud  the 
wifdom  of  thofe  who  have  prefcribed  to  the  members  of  mixed  govern- 
ments jealoufy,  as  a  neceifary  antidote  againft  that  fatal  difeafe  arbitrary 
power;  and  we  have  reafon  to  revere  the  memory  of  thofe  who  pre- 
vented a  farther  reception  of  thefe  laws,  which  by  favouring  the  advances 
heretofore  made  towards  abfolute  power  would  have  augmented  the 
danger  of  the  common  liberty,  if  not  involved  us  in  the  fame  ftate  with 
our  neighbours,  efpecially  confidering,  together  with  the  power  and  in- 
fluence of  thofe  who  were  inclined  to  this  reception,  the  progrds  which 
they  had  made. 

Dr. 
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Dr.  Duck,  in  his  treadle  Of  the  life  and  Authority  of  the  Civil  Law 
of  the  Romans  in  the  Dominions  <?/"  Chriftian  Princes,  finished  in  the  year 
1648,  and  published  in  1653,  with  refped  to  its  ufe  in  England,  in  the 
firft  place  fays,  **  The  Englijli  have  ever  carefully  prefcrved  their  laws, 
"  and  whenfoever  in  parliament  attempt  has  been  made  to  change  them 
"  according  to  the  equity  of  the  Roman  law,  though  otherwife  with 
"■  juftice  enough,  they  have  ever  oppofed  it,  of  which  there  are  feveral 
*'  inftances  in  the  journals.  In  a  parliament  under  Henry  III.  when  the 
"  bifhops  moved  for  an  act  to  legitimate  children  by  fubfequent  marriage, 
"  as  fujlinian  had  upon  good  reafon  appointed,  as  expreffed  in  the  con- 
"  ftitution  for  that  purpofe,  and  the  church  had  allowed  the  fame, 
"  the  earls  and  barons  unanimoufly  answered, Nolumus  leges  AngYix  mutari, 
"  qua  hue  ufque  ufufunt  approbate ;  We  will  not  fuffer  the  laws  of  England, 
•*  hitherto  approved  by  ufe  to  be  changed.  In  the  parliament  under  Richard 
"  II.  when  Thomas  duke  of  Glocejler  and  other  nobles  accufed  Alexander 
**  Nevil  archbifhop  of  York,  Robert  de  Vere  duke  of  Ireland,  and  others 
"  of  treafon,  and  the  common  lawyers  and  civilians  being  required  to 
•«  give  their  opinion  had  anfwered  that  the  form  of  the  accufation  was 
-  not  rightly  drawn,  either  according  to  the  law  of  England  or  the  civil 
"  law,  the  earls  and  barons  faid  it  was  right  according  to  the  parlia- 
"  mentary  laws,  and  protefted  they  would  never  fuffer  the  kingdom  of 
"  England  to  be  governed  by  the  civil  law  of  the  Romans  ;  and  though 
"  this  might  perhaps  in  thofe  times  proceed  from  fudden  heat  and 
••  factious  difpofition,  yet  it  has  been  ever  fince  duly  obferved,  and  all 
"  authority  and  ufe  of  the  civil  law  utterly  excluded  from  the  courts  of 
*«  juftice,  wherein  the  law  of  England  is  practiced." 

Afterwards  he  fhews  how  far  the  civil  law  was  introduced,  and  its 
profeifors  favoured;  and  in  particular  fays,  "  The  firft  writer  upon  the 
"  Englijli  law  is  R.  Glanvil,  chief  juftice  under  Henry  II. ;  after  him 
"  Henry  BraBon,  likewife  chief  juftice  under  Henry  III. ;  then  John 
"  Britton  juftice  of  England:  and  under  Edward  I.  Gilbert  Thornton, 
"  chief  juftice  of  England,  abridged  Braflon ;  and  under  the  fame  king 
"  an  uncertain  author,  called  Fleta,  whom  the  celebrated  Selden  hath 
•*  lately   publifhed   and    illuftrated,  hath   revived   the    buried   name   of 

"  Thornton" "  Now  thefe  Englifi  lawyers  were    excellently    well 
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"  verfed  in  the  civil  law,  whence  they  have  received  Very  much  for  ex- 
"  plaining  and  adorning  the  Englijh  law.  Braclon  was  profeffor  of  the 
"  Cafarean  law  at  Oxford,  and  Britton  doclor  of  laws  ;  and  Glanvil  and 
"  Braclon  begin  their  books  in  the  words  and  method  of  Jujlinian  in 
"  the  Injlitutes  ;  and  in  their  treadles  often  cite  the  teftimonies  and  au- 
"  thority  of  the  civil  law  for  deciding  the  mod  weighty  controverfies, 
"  not  only  in  private  caufes,  but  in  fuch  as  relate  to  the  public  admini- 
"  ftration  ;  and  from  king  Stephen,  for  about  two  hundred  years,  till  the 
"  time  of  Edward  III.  fo  great  was  the  ftudy  of  the  Roman  laws  here, 
"  not  only  in  the  univerfities,  but  at  the  bar,  that  in  the  reports  and 
'.'  judgments  of  caufes,  and  in  the  pleadings  of  advocates,  are  very 
tf  frequent  quotations  of  the  civil  law,  which  Selden  hath  proved  by 
'*  many  teftimonies,  in  his  difccurfe  upon  Fleta;  and  the  profefibrs  of 
"  the  civil  law  were  in  fo  high  efteem  in  thofe  times,  that  under  Henry 
"  II.  there  were  feveral  fkilled  therein,  who  were  alio  clerks,  Simon  de- 
"  Patejlmll,  dean  of  St.  Pauls,  Philip  Lovell,  John  Manfel,  and  many 
"  others,  advanced  to  be  judges  in  the  fupreme  courts  of  juftice." 

"  To  be  fhort,  our  kings  have  evercaft  a  fivourable  eye  on  the  bifhops» 
"  clerks,  and  profcllbrs  of  the  civil  law,  preferring  them  generally  to  the 
"  chief  offices  of  the  government,  as  our  hiftorians  do  witnefs ;  and  in 
"  the  reign  of  Edward  HI.  all  the  great  offices  of  chancellor,  treafurer,. 
"  keeper  of  the  privy  feal,  of  the  rolls,  of  the  wardrobe,  chancellor  of 
"  the  exchequer,  and  almoft  all  other  public  offices   were  committed  to 

*'  them."' "  The  courts  in   which   by  the  cuftom  of  England  they 

"  proceed  by  the  civil  law  only,  are  reducible  to  three  heads;  i.  The 
"  military  court,  under  the  conftable  and  marfhal  of  England,  i.  The 
"  court  of  admiralty.  3.  All  the  ecclefiaftical  courts,  under  the  arch- 
"  bifliops,  bifhops,  and  archdeacons,  which  have  all  hitherto  been  in  the 
"  hands  of  civilians." 

He  afterwards  fets  forth  the  numerous  caufes  which  are  determined 
in  the  ecclefraftical  court  by  the  civil  and  canon  law,  together  with  the 
provincial  conftitutions  of  Canterbury  &c.  and  fiys,  <f  As  to  the  civil  \a.w 
«'  there  is  no  difpute,  for  it  has  been  received  by  the  confent  of  all,  and, 
"  in  this  court  is  called,  the  law  of  the  land,"  adding  a  little  after, 
"  among  the  courts  of  England  wherein  juftice  is  adminiltred  by  the 
4.  "  Reman 
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««  Roman  laws,  we  mud  not  omit  the  privileges  of  our  kings  granted  to 
"  the  two  univerfities  of  Oxford  and  Cambridge"  And  it  may  be  re- 
membered that  Co  late  as  in  the  latter  part  of  the  reign  of  king  James, 
and  beginning  of  the  fucceeding  reign,  Dr.  Williams,  while  bifhop  of 
Lincoln,  was  lord  keeper  >  and  that  king  Charles  appointed  archbilhop 
Laud  one  of  the  commiflioners  of  the  treafury,  and  by  his  influence  Dr. 
Juxon  bifhop  of  London  lord  treafurer. 

In  juftice  to  the  memory  of  the  ancient  writers  upon  the  EngliJJ:  laws 
it  is  to  be  obferved  that  altho'  their  works  contain  many  things  of  mo- 
ment taken  from  the  civil  law,  relative  to  the  public  administration,  as 
well  as  to  private  caufes,  yet  they  ftudioufly  tempered  the  power  of  the 
prince  with  law  and  equity,  and  even  expounded  thofe  words  of  the  paf- 
fage before  cited  from  the  Digefts  and  the  Inftitutes,  which  itri£tly  taken 
o-ave  the  force  of  law  to  the  princes  pleafure,  in  a  fenfe  very  different 
from  that  which  was  ufually  given  to  them  by  the  Greek  or  Latin  exposi- 
tors, who  adhering  to  the  letter  favoured  the  abfolute  power  of  the 
prince. 

With  refpect  to  libels,  Glanvil,  who  enumerates  many  offences,  makes 
no  mention  cf  them.  Braclon  in  his  third  book,  tract,  de  Corona,  fol. 
irr,  has  the  following  words,  being  evidently  taken,  though  not  cited, 
fron  fujiinians  Inftitur.es.  Fit  autem  injuria  nonjolian  cum  quis  pugno per- 
cuflus  flier  it,  verberatus,  vulneratus,  vel  fujlibus  cafus,  verum  dim  ei  con- 
vitium  diStum  fuerit ,  vel  de  eofaclum  carmen  famof urn,  et  hujus  modi,  which 
is  the  only  paffage  touching  libels  that  I  have  feen  in  thofe  ancient 
writers.     Stamford,  in  his  Pleas  of  the   Crown,  makes   no  mention   of 

libels. 

The  Scots  ieem  early  to  have  introduced  the  Roman  laws  in  a  conli- 
derable  meafure  for  their  government,  in  conjunction  with  their  municipal 
laws,  notwithstanding  what  is  contained  in  the  following  paffage  in  Bu- 
chanans hiftory  of  their  affairs  in  the  year  1532.  "  There  having  been 
««  from  the  earlieft  times  no  ftated  days  in  Scotland  or  certain  place  for 
««  judging  pecuniary  contefts  among  the  citizens,  John  duke  of  Albany 
"  obtained  of  the  pope,  that  an  annual  fum  of  money,  furEcient  to  pay 
"  the  falary  of  a  few  judges,  mould  be  impofed  on  the  whole  ecclefiaflic 
"  order,  and  each  perlbn  affelfed  in  proportion  to  their  benefice.    Gawen 

'*  Dunbar, 
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".  Dunbar,  bifhop  of  Aberdeen,  in  behalf  of  himfelf  and  other  priefts, 
"  appealed  to  the  pope.  This  controverfy  held  from  the  i  ith  of  March 
"  to  the  24th  of  April,  when  a  college  of  judges  was  eftablifhed  at 
".  Edinburgh.  Altho'  at  the  beginning  they  devifcd  many  things  com- 
"  modioufly  for  the  equal  diftribution  of  juftice  the  event  was  not 
"  anfwerable  to  expectation  ;  for  as  in  Scotland  there  are  fcarce  any 
'*  laws  {ave  acts  of  parliaments,  and  the  more  part  of  thofe  not  per- 
"  petual,  but  temporary,  and  the  judges  do  what  they  can  to  prevent  the 
"  enacting  of  laws,  the  eftates  of  all  the  citizens  were  committed  to  the 
«*  determination  of  fifteen  men,  whofe  power  is  perpetual,  and  their  go- 
"  verument  evidently  tyrannical ;   their  fole  decifions  being  laws." 

Sir  George  Mackenzie,  advocate  to  the  kings  Charles  lid.  and  "James 
Vllth.  in  a  treatife  entitled,  "  The  Laws  and  Cuftoms  of  Scotland  in 
"  matters  criminal,"  part  ift.  tit.  ill.  §  3.  fays,  "  We  follow  the  civil 
"  law  in  judging  crimes,  as  is  clear  by  feveral  acts  of  parliament,  wherein 
"  the  civil  law  is  called  the  common  law." — "  King  James  Vth.  was  fo 
"  fond  of  the  civil  law,  as  Boet.  obferves  lib.  1 7.  that  he  made  an  act 
*'  ordaining  that  no  man  fhould  fucceed  to  a  great  eftate  in  Scotland  who 
"  did  not  underftand  the  civil  law ;  and  erected  two  profemons  of  it, 
•*  one  at  St.  Andrews,  and  another  at  Aberdeen." 

"  Tit.  30.  §  5.  He  fays,"  "  Infamous  libels,  libelli  famofi,  are  the 
"  mofr.  pernianent  of  all  injuries,  and  therefore  are  mod  feverely  pu- 
"  nifhed,  and  in  it  the  offender  mews  more  defign,  and  therefore  is  more 
"  guilty." 

«.«  The  punifliment  of  this  delicl  was  of  old  arbitrary,  Paul.  lib.  5. 
"  Sent.  tit.  4.  But  was  made  capital  by  the  edict  Valentiniani  8c  Valentis. 
"  L.  unic.  C.  de  Jam.  libel.  But  Clar.  makes  it  arbitrary  by  the  pre- 
"  lent  cuftom  of  Europe  ;  and  fo  it  is  with  us  at  prefent  in  Scotland, 
"  except  where  the  prince  is  abufed,  or  where  a  capital  crime  is  alledged 
**  ao-ainft  any  man  ;  for  eo  cafu  infamous  libels  are  juftly  punilhed  by 
"  death."  «*  And  thus  Fleming  was  hanged  for  faying,  that  he  wijht 
"  that  the  king  would  fooot  to  dead,  and  die  of  the  falling  ficknefs ,  1  7  May 
**  1  61 5.  But  in  this  the  words  were  malicioufly  fpoken,  for  the  lpeaker 
"  uttered  them  becaufe  he  had  loft  a  plea." 

Having 
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Having  ftated  the  Imperial  laws  againft  libels,  with  the  power  of  the 
princes  who  ordained  them  ;  and  Conjiantine  having  exprefsly,  and  other 
emperours  confequentially,  fubje£ted  libellers  to  torture,  the  uiual  pro- 
ceeding at  the  civil  law  againft  perfons  accufed  of  capital  crimes,  I  fhall 
from  the  writings  of  others  fet  forth  the  nature  of  torture,  apprehend- 
ing that  the  whole  will  give  us  reafon  to  encreafe  and  preferve  our 
regard  for  our  mild  and  happy  conftitution,  with  the  exercife  of  thofe 
virtues  which  are  necefTary  in  point  of  execution,  without  which  it 
is  manifeft  the  benefits  intended  by  the  wifeft  inftitutions  cannot  be  . 
enjoyed. , 

Heineccius.  vol.  5.  part  7.     Of  his  "  Elements  of  the. Civil  Law  ac- 

"  cording  to  the  Pande&s." 

Tit.  18.     Of  examinations  by  Torture.  .  Q & .  en*  1  Ink  JKi.i' 

"  Nor  is  examination  made  by  torture,  in  order  to  draw  out  con- 
"  fefiion  of  a  crime,  of  which  there  is  good  caufe  of  fufpicion  [non  ob~ 
«  Jcuris  indiciis  confirmati]  lefs  to  be  reckoned  among  thofe  things  which 
*«  are  common  to  all  public  judgments,  which  altho'  it  be  a  frail  and 
"  and  dangerous  mean  has  been  formerly  adopted  by  feveral  nations  as 
«c  a  necefTary  evil.  .  With  reipedt  to  the  Athenians  and  Rhodians  at  leaft 
,:  we  have  the  evidence  of  Cicero.  As  to  the  people  of  Germanic  ori- 
*«  ginal  it  appeareth  from  the  4th  law  of  the  Wifigoths,  &c." 

««  Whence  flow  axioms.  1.  examination  by. torture  properly  pertained 
"  to  fervants."  2.  They  were  to  be  ufed  for  drawing  out  the  truth.  3. 
"  When  there  were  the  ftrongeft  appearances  [indiciis]  of  a  heinous 
"  crime." 

"  As  therefore  examinations  by  torture  pertained  properly  to  fervants, 
"  the  reafon  is  obvious  why  they  might  be  tortured  either  as  delinquents 
"  or  witnefles ;  yet  not  againft  their  mafters,  unlefs  in  crimes  of  treafon, 
"  adultery,  and  fome  others  of  an  atrocious  nature,  and  whv  men  of' 
"  a  lower  degree  formerly  feemed  to  be  of  the  fame  condition,  if  they 
'*  were  either  profecuted  as  criminals,  or  produced  as  witnefles." 

2  <■<■   From, 
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"  From  the  fame  axiom  it  appeareth  why  by  our  law  [d]  noble  and 
"  honourable  perfons,  bifhops  and  prefbyters,  profelTors  of  arts,  decu- 
"  rions,  and  their  children  to  the  third  decree,  foldiers,  and  their  child- 
<c  ren  of  the  fnfi  degree  [<.'],  are  exempt  from  examination  by  torture." 

"  And  as  tortures  are  to  be  ufed  only  for  drawing  out  the  truth,  confe- 
"  quently  i ,  they  are  not  to  be  exercifed  upon  thole  from  whom  there  is 
"  no  profpect  of  obtaining  it,  as  mad  perfons,  and  children.  2,  nor  upon 
"  old  men,  or  women  with  child,  as  death  might  be  thereby  occafioned  ; 
"  and  if  the  judge  fraudently  command  any  perfon  to  be  tortured  to 
"  death,  he  is  punifhable  by  the  Cornelian  law  de  Sicarus ;  or  if  he  hath 
"  done  it  thro'  error  and  ignorance  he  is  fubject  to  punifhmcnt  extra- 
'.«  ordinary." 

"  From  the  fame  axiom  the  ancients  inferred  that  order  is  to  be  ob- 
"  ferved  in  torturing  feveral  perfons  accufed,  by  beginning  with  the  mod 
"  fufpe&ed,  or  the  weaker  ;  who  therefore  feem  eafier  to  be  overcome 
"  by  pain  j  that  a  criminal  convict,  but  not  having  confeiTed,  may  be  tor- 
"  tured  refpecting  the  guilt  of  others  ;  that  tortures  may  be  repeated,  if 
"  it  appear  from  new  fupervening  figns  of  guilt  f indiciis,]  that  the  cri- 
*'  minal  had  obftinate^y  hardened  himfelf  under  the  torture." 

"  Nor  do  we  lefs  hence- infer  that  not  fuch  torments  are  to  be  ufed 
"  as  the  accufer  requires^  but  fuch  as  are  legitimate  [  /  ] ;  and  that  thole 
f  are  to  be  attempered  by  the  judge  according  to  the  appearances  of 
".  guilt  in   the  perfon  accufed,  and  the   atrocity  of  the  crime,  left  the 

"  mean  of  obtaining  the  truth  be  more  grievous  than  the  imminent  pu- 
*'  niihment  itfelf." 

"  Laftly,  as  tortures  take  place  only  where  there  are  the  ftrongeft  ap- 
"  pearances  of  guilt,  confequently,  1,  they  are  not  to  be  begun  with. 
"  2,  they  are  to  be  ufed  only  on  the  fufpicion  of  a  capital  crime,  and, 
"  3,  in  fuch  manner  as  that  confeflion  alone  may  feem  to  be  wanting. 
•*  4,  the  perfon  accufed  firmly  denying,  or  revoking  the  confeflion,   and 

[<)  The  law  of  Prujfia. 

[e]  But  all  privilege  of  dignity  ceafeth  in  the  greater  crimes,  as  of  rebellion  and  treafon, 
fraud  [filfi]  poifoning,  with  which  we  fee  is  reckoned  herefy  by  the  principles  of  theheretic- 
fcourgers. 

[f]  Among  the  torments  ufed  by  the  Romans  were,  turning,  (tripes,  goads,  irons  for  the 
neck  or  feet,  collars,  or  yoke;,  pincers,  cords,  barbed  darts,  and  chiefly  the  rack. 

perfevering 
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-*'  perfevering  therein,  is   to  be  adjudged  to  have  cleared  himfelf,  and 
"  therefore  is  to  be  acquitted." 

"  Nemcjis  Carolina  obferveth  nearly  the  fame  things.  This  only  is  to 
"  be  noted,  1,  that  in  the  preient  cuftom  not  lb  much  regard  is  had  to 
"  dignity.  2,  that  many  marks  [indicia']  of  crimes  which  feem  to  require 
"  the  ufe  of  tortures  are  recounted  in  that  Carolina  coiiflitution,  as  well 
"  thofe  that  are  general,  as  the  fpecial,  of  homicide,  infanticide,  poifon- 
■"  ing,  theft,  and  rapine,  burning,  magic,  and  fortune-telling.  3,  that  the 
•*•  degrees  of  torture  are  at  prefent  for  the  moil  part  three,  altho'  differ- 
«'  ent  inftruments  are  ufed  in  different  places.  4,  fometimes,  if  either  the 
"  crime  be  moderate,  or  the  figns  of  guilt  not  very  great,  inftead  of  tor- 
f*  ture,  what  they  call  territion,  and  that  either  verbal  or  real,  is  decreed. 
•«  5,  that  when  the  perfon  accufed  is  by  torments  or  territion  brought  to 
■"  confeffion,  that  confeflion,  after  fome  days,  is  accounted  ratified,  with- 
*'  out  torture  taking  place." 

Nemejis  Carolina  is  the  conftitution  of  the'emperour  Charles  theVth.  and 
of  the  ftates  of  the  Sacred  Roman  empire,  containing  and  eftablifhing  the 
laws  in  capital  cafes,  or  the  criminal  conftitutions  of  public  judgments, 
declaring  the  duty  of  judges,  afleffors,  counfellors,  fenators,  and  other 
perfons  employed  in  capital  judgments,  and  directing  the  proceedings 
againft  the  perfons  accufed,  made  in  the  year  1532. 

Among  the  reafons  afligned  for  making  this  conftitution,  it  is  therein 
declared,  that  thro*  the  unjuft  fentences  of  unikilful,  or  crafty  judges, 
innocent  perfons  were  cafl  into  prifon,  rafhly  fubjecled  to  tortures,  and 
even  with  greater  boldnefs  unjuftly  punifhed,  and  that  the  truly  guilty, 
by  long  delay  fraudulently  interpofed,  not  without  fruftration  of  the 
accufers,   and  crafty  elufion,    efcaped  jufl  condemnatiorr. 

Criminal  appearances  [indicia]  preceding  the  ufe  of  torture  are  ex- 
plained in  the  19th  chapter  of  this  conftitution,  in  thefe  words.  "  As 
"  often  as  we  fhall  hereafter  mention  indicia,  we  would  have  all  perfons 
'*  take  notice  that  by  us  marks,  figns,  arguments,  fufpicions  not  light, 
"  conjectures  legally  proved,  affiftances  \adminicuhi]  prefumptions,  and 
**  things  of  that  kind,  are  to  be  underflood." 

The  58th  chapter  declares  what  method  is  to  be  obferved  in  the  ufe 
of  torture,  as  follows. 

E  «  Torture 
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f  Torture  is  a  horrible  thing,  very  hurtful  to  the  bodies  of  men,  and 

"  fometimes  deadly ;  and  to  which  even  dsath  is  almoft  preferable,  be- 

•«  caufe  pain,  as  the  player   faith,  compelleth  even  the  innocent  to  lye 

"  [quod  dolor,    ut  ait  Mimus,  etiam   innocent es  mentiri  cogat]  [g]  and  a 

**  good  and  pious  man  would  rather  dye  an  hundred  times  than  lye  once, 

"  and  by  lying  fin,  and   by  finning  offend    God.     And  fo  much    the 

V  more  worthy  of  commiferation  is  the  condition  of  judges,,  whofe  igno- 

*'  ranee  for  the   moft  part  is  the  calamity  of  the  innocent,  agreeable  to 

•«  which  that  mo  ft  holy  prelate  and  doAor  of  the  old  church  Aurelius 

"  Auguftine  hath  many  things,  in  that  great  work  which  he  wrote  of 

"  the  city  of  God,  and  hath  left  for  the  perufal  of  pious  pofterity.     For 

"  which  reafon  more  efpecially  a  meafure  in  torture  (which   we  juftly 

*•  believe  to  have  been  the  invention  of  Tarquin  the  proud,  or  Mezentius, 

"  or  Phalaris,  or  of  fome  other  more  cruel  tyrant,  tho'  nothing  hindreth 

"  us  from  ufing  it  rightly,  and  on  proper  occafion)  ought  to  be  obferved 

"  by  the  judge  ;  who  fhall  diligently  endeavour  to  attemper  the  torments 

"  in  proportion  to  the  age,  fex,  and  ftrength  of  the  perfons,  and  the  na- 

iZ  ture  of  the  cafe,  ufing  them  more  frequently,  or  more  fparingly,  more 

1i  gently  or  intenfly  >  becaufe  the  tortured  perfons  ought  to  remain  fafe, 

"  in   order   to    their   difcharge    as  innocent,    or   punifhment  as  guilty. 

"  Neither  let  him  give  credit  to  what  the  accufed  utter  in  the  midft  of 

"  pain  ;   but  only  to  what  they  fhall  declare  and  confefs  when  immedi- 

•'   ately  taken  from  the  torture,  and  let  it  be  taken  in  writing,  as  being 

««  what  will  moft  contribute  to  the  inveftigation  of  truth."  [/>]. 

[£■]  This  is  faid  in  the  following  verfe,  Etiam  innocattes  ccgat  mentiri  dolor,  of  Publius  Syus, 
a  Syrian  mimographer,  who  was  in  fo  great  eficem  with  Julius  Cafar,  that  he  preferred  him 
to  Laberius,  the  chief  of  the  Roman  authors  in  compofuions  of  this  nature. 

[/;]  An  intelligent  judge  for  a  prince  on  the  continent  informs  me  that  this  conftitution 
continues  to. be  the  great  law  of  the  empire  in  capital  cafes,  faving  fome  alterations  made  by 
the  king  of  Prtiffia  ;  that  being  chiefly  collected  from  the  civil  law  it  was  received  in  Frame 
and  Spain,  as  fubfidinry  to  their  laws  ;  and  that  it  was  alfo  received,  and  continues  now  in  ufe 
in  Denmark  :  but  that  torture,  with  refpeel  both  to  the  innocent  and  the  guilty,  having  be?n 
found  to  be  an  uncertain  mean  of  difcovering  the  truth,  his  Dar.ijb  majefty  has  reftrained  his 
judges  from  making  ufe  of  it  without  fpecial  directions.  And  altho'  the  Ruffians  were  fo  lately 
civilized  ;  yet,  according  to  my  intelligence  received  from  a  fenfible  Ruffian  officer,  they  have, 
to  their  honour,  fo  far  improved  the  courfe  of  their  judicial  proceedings  as  to  exclude  the  ufe 
of  torture,  upon  full  conviction  that  many  innocent  perfons  had  for  the  fuke  of  immediate 
eale  confeffed  themfelves  guilty. 

Hein- 
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Heineccius.  "  Collection  of  Roman  Antiquities  illuftrating  jurifpru- 
«  dence."     Book  IV.  Tit.  18.  §  25. 

"  As  therefore  upon  the  firft  pleading  all  things  were  to  be  confirmed 
*«  by  the  accufer  by  teftimonies,  and  thofe  proofs  were  divided  into  exa- 
*e  minations  by  torture,  witneffes,  and  written  depositions  [qua/iiones, 
««  trjies,  et  tabulas\  fomething,  I  think,  is  to  be  obferved  of  each  from 
««  antiquities,  ^uajliones  were  the  teftimonies  of  fervants,  exprefTed  by 
*'  the  force  of  torments.  For  the  accufer  was  wont,  as  foon  as  the  judges 
*«  with  the  praetor  were  feated,  to  require  the  fervants  of  the  perfon  ac- 
"  cufed  to  be  put  to  the  torture.  But  fervants  might  not  be  interrogated 
"  touching  matters  affecting  the  life  of  their  mafter,  unlefs  in  the  caufe 
**  of  inceft  and  confpiracy,  and  afterwards  even  in  the  caufe  of  tributes; 
«  in  other  crimes  the  fafety  of  mafters  was  not  to  be  put  in  the  power  of 
«  fervants.  Sometimes  the  fervants  of  other  perfons  were  required  for 
«  torture  ;  but  only  fingly,  and  with  the  mafters  permiflion  :  but  he  was 
"  not  otherwife  obliged  to  permit  it  than  if  the  accufer  gave  fecurity  to 
"  pay  the  price  of  them  if  they  expired  in  the  torture,  and  the  eftima- 
"  tion  of  the  damage  if  they  were  made  worfe  ;  the  fervants  therefore 
'«  required  to  be  tortured  being  bound  to  the  rack,  in  the  prefence  of 
"  the  advocates,  were  fo  ftretched  that  the  poor  wretches  hung  as  it 
**  were  from  a  crofs,  and  the  juncture  of  their  bones  was  loofened  \ipfa-  . 
"  que  compages  ojjium  illis  divelkretur.~\  Then  moreover,  to  encreafe  the 
"  pain,  fometimes  were  applied  heated  plates,  iron  pincers,  and  other 
«•  torments  of  that  fort,  largely  defcribed  by  Sigonius  and  other's.  The 
**  examination  by  torture  being  taken,  and  the  confeflion  of  the  fervants 
'«  reduced  into  writing,  that  writing  was  kept  fealed  till  produced  in 
"  judgment." 

This  author  having,  in  the  335th  fection  of  his  3d  book  of  the  "  Ele- 
««  ments  of  the  Germanic  Law  Ancient  and  Modern,"  obferved  that  the 
cuftom  of  excruciating  accufed  perfons  by  torments  feems  to  have  fallen 
gradually  into  difufe  in  the  middle  age  ;  for  no  footftep  thereof  is  to  be 
found  in  the  Saxon  or  Sieevic  law,  each  nation  feeming  to  be  content  with 
the  more  common  purgations,  which  they  judged  to  be  a  more  certain 
mean  of  inveftigating  the  truth   than  dire  queftions  -,  whence  Scbiltcr 

E  2  imagined 
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imagined  that  torture  at  length  crept  into  the  courts  of  the  Germans  with 
the  Roman  lawj  on  the  contrary  Thomafnis  and  Gribner  thought  it  was 
introduced  long  before  that  time  by  the  clergy  raging  againft  heretics, 
&c.  In  a  note  hereon  he  fays  that  "  the  laws  of  other  nations  who  have 
"  more  facredly  preferved  the  rights  and  cuftoms  of  their  country  are  at 
"  this  day  unacquainted  with  torments."  adding,  "  Britain  truly  is  a 
"  ftranger  to  this  butchery.'* 

To  the  collections  of  this  learned  author  I  Ihall  add  the  following-. 
Digeft  Book  XLVIII.  Tit.  18.  Of  examinations  by  Torture. 
§  9.   Marcian.  B.  .2.  Of  public  judgments.. 

"  The  emperour  Pius,  in  his  refcript,  faid  that  fervants  might  be  tor- 
"  tured  in  a  pecuniary  caufe,  if  the  truth  cannot  otherwife  be  found 
"  out ;  which  is  alio  appointed  by  other  refcripts  :  but  torture  is  not 
■'  readily  to  be  ufed  in  a  pecuniary  matter  ;  but  if  the  truth  cannot  other- 
"  wife  be  obtained  than  by  torments,  examination  by  torture  may  be 
'•  ufed;  as  alfo  the  emperour  Severus  faid' in  his  refcript;  examination 
"  by  torture  may  therefore  be  ufed  upon  the  fervants  of  others,  if  the 
•«  matter  require  it." 

Tacitus  being  on  the  25th  of  Sept.  275  chofen  emperour  by  the  fenate  ; 
as  Vopifcus  relates,  he  thereupon  made  an  oration  to  them,  wherein  he 
declared  that  "  he  would  do  all  things  agreeably  to  their  opinion  and  au- 
"  thority,  and  that  it  therefore  refted  with  them  to  command  and  efta- 
**  blifh  thofe  things  which  mould  appear  worthy  of  themfelves,  worthy 
*'  of  a  modeft  army,  and  worthy  of  the  Roman  people  ;**  and  in  the  fame 
oration  he  provided  that  fervants  mould  not  be  questioned  in  matters 
touching  the  life  of  their  mailers,  not  even  in  the  caufe  of  treafon.  I 
have  not  feen  any  mention  of  this  conftitution  in  the  codes  of  the  civil 
law,  and  am  unable  to  fay  how  long  it  continued  in  force  ;  but  it  is  cer- 
tain that  in  the  next  century  Conjlantine  ordained  that  no  privilege  of 
dignity  mould  exempt  any  perfons  accufed  from  torture  in  cafes  of 
treafon. 

Innumerable  perfons  civil  and  military,  by  reafon  of  their  dignity,  em- 
ployment or  otherwife,  were  generally  exempt   from  torture,  except  in 

cafes 
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cafes  of  treafon,  or  other  nefandous  crimes  -,  but  in   the  reign  of  Fakn- 
tinian  the  elder,  a  criminal  caufe  pending  at  Rome,  refpecting  an  attempt 
to  poifontwo  confiderable  perfons,  was,  by  reafon  of  the  indifpofition  of 
the  city  prefect,  committed  to  the  cognizance  of  Maximinus,  prefect  of 
the  corn.     He  being  by  nature  extremely  cruel,   and  giving   ear  to  men' 
of  infamous  lives,  who  named  fome  noble  perfons,   as  having  employed 
their  dependents  or  others  dextrous  in  the  art  of  deftruction,  malicioufly 
reprefented    to   the  emperour   that    the    pernicious    practices    of  many 
perfons  at  Rome  could  not  be   difcovered  or    punifhed   without  ufing  the 
(harper  punifhments.     Upon  this   the  enraged   emperour,   by  an  order, 
appointed  that  in  fueh  cafes,  which   he    blended  with   treafon,  all  ihoie 
whom  the  juftice  of  the  old  law,  and  the   conftitutions  of  the   deceafed 
emperours,  exempted  from  the   cruel  examination  by  torture  mould  be 
fubject  to  it  when  the  matter  fo  required;  and  encreafing  the  dangers  he 
affociated  with  Maximums,  appointed   to  act  at  Rome  in  the  place  of  the 
prefects,  a  military  man  of  low  degree,  and  of  the  mo  ft  favage  difpo- 
fition.     This  fimilar   collegue,   with  the   amplitude  of  his  new  powers, 
encreafed  the  innate  propenfity  of  Maximinus  to  do  mifchief;  and  now, 
to  the  great  terror  of  the  whole  city,  multiplied   flaughters  enfued,  with 
fuch  cruelties,  that,  according  to  Ammianus  Marcellinus,  neither  the  di- 
verlity  of  their  nature,  nor  their  number  could  be  comprehended.   Among 
the  fufferers  one  fenator  fell.     In  this  ftate  of  diftrefs  and  danger,  by  de-<- 
creeof  the  nobility,  legates  were  fent,-  to  entreat  the  .emnerour  that  pu- 
nifhments might  not  be  greater  than  the  offences,   nor  any.  fenator   be 
expofed  t»  torments  in   an  unufual  and  illicit  manner;  who.  being  ad-< 
mtted  to  an  audience-,  on  their  relating  the  preceding  facts,  the  emperour 
denied   that  he  had  given   the   order  fuppofed,  and.  with  fome  emotion 
faid  that  he  was  reproached  ;  upon  which  the  queftor  Eupraxius  modeftly 
convinced  him  of  his  miftake ;  and  by  this  liberty  [taken  by  the  officer 
whole  duty   it  was  -to   endite  the   laws]   the   cruel   order  was  emended, 
which  Ammianus  fays  furpaffed  all  examples  of  feverity.  .Here  the  advo- 
cates  for   the  abfolute   power  of  princes  may  beheld  fome. of  its  nobleft 
fruit,  an   emperour  fuddenly    fubjecting    the   inhabitants   of  Rome,   the 
miftrefs  of  the  world,  with  the  members  of  that  fenate  by  whofe  wifdom 
it  was  conquered,  to  tortures  and  death,  at  the  discretion,  that  is,  at  the 
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pleafure  of  two  mod  impious  and  cruel  men,  and  doing  this  on  the  bare 
reprefentation  of  one  of  them. 

Valentinian  dying  fhortly  after  this  tranfaction,  in  the  next  year,  377, 
upon  the  petition  of  the  Roman  fenate,  Gratian  then  alone  governing  the 
weftern  empire  iflued  the  following  edict. 

**  Impp.  Valens,  Gratianus,  &  Valentinianus  AAA. 
«  ad  Gracchum  P.  P." 

"  Severam  indagationem  per  tormenta  quserendi  a  Senatorio  nomine 
"  fubmovemus.  Dat.  prid.  non.  Januar.  Trev.  Gratiano  A.  iv»  &  Mero- 
"  baudo.  Coff.  [377.]  " 

"  The  auguft  emperours  Valens,  Gratian',  and  Valentinian, 
"  to  Gracchus  Praetorian  Prefect." 

«  We  exempt  all  fenators  from  the  fevere  examination  by  torture. 
"  Given  the  4th  day  of  January  at  Triers.  The  auguft  Gratian  the  4th 
"  time,  and  Merobaudus  being  confuls  [377.]  " 

Ulric  Huber,  in  his  prelections  of  the  Roman  and  modern  law. 
part  vii.     Of  the  Pandects  B.  48.  Tit.  18.  Of  examination  by  Torture. 

This  author,  who  favours  this  practice  under  certain  regulations,  fays, 
'*  When  the  accufed  perfon  taken  out  of  bonds  pleads  his  caufe  it  fome 
*'  times  happens  that  his  examination  is  appointed  to  be  taken. under  tor- 
"  ments,  concerning  which  it  is  in  the  firft  place  queftioned  whether  it 
*.*  be  juft  to  torture  perfons  not  convicled;  and  it  is  matter  of  great 
"  wonder  that  almoft  all  nations,  except  the  Hebrews,  fhould  have  held 
"  the  affirmative,  the  more  part  of  learned  men,  not  only  divines,  but 
V  alfo  fome  lawyers,  holding  the  negative,  and  among  them  both  my 
u  preceptors,  Anthony  Mattheus  and  Wijfcnback ;  and  fome  to  avoid  this 
tl  neceflity  have  even  nfuled  the  mod  ample  dignities  of  judges,  among 

"  whom  was   the  illuftrious   Henry  Schotan and  that  we  may  have 

11  lefs  need  to  anhver  in  orier  the  arguments   of  the  opponents,  which 

<f  are  very  many  and  pregnant,  we  (hall  fay  that  neceflity  alone  defend- 

2  "  eih 


upon  Public  Affairs )  conjidered*  3 1 

««  eth  the  ufe  of  examination  by  torments,  becaufe  otherwife  the  im- 
"  punity  of  crimes  would  he  intolerable  to  a  common-wealth,  without 
f*  which  it  would  not  have  been  received  by  fo  great  confent  of  the  mofk 
"  civilized  nations.  To  this  add  the  agreement  of  the  city,  by  which 
If  the  laws  made  in  every  common-wealth  feem  to  be  approved  by 
"  common  confent  of  the  citizens." 

This  author,  feci:.  10,  fets  forth  the  proceedings  in  cafe  of  cQnfefllorj 
made  upon  torture,  and  fubfequent  revocation,  as  follows.  "  If  the 
"  accufed  perfon  fays  in  torments  that  he  will  confefs,  he  is  delivered 
««  from  the  inftruments  of  pain,  and  his  confeffion,  made  fitting,  to  the 
"  feveral  articles  of  the  fact,  written  in  order,  and  credit  is  given  to  it, 
"  if  there  be  nothing  found  in  ft  fufpicious,  or  having  no  appearance  of 
«*  truth.  The  cuftom  generally  ufed  is  to  read  over  the  confeffion  about 
fc  twenty  four  hours  after  to  the  accufed  perfon,  and  to  require  its  rati- 
««  fication,  as  it  is  called.  This  inftitution  is  neither  known  to  the  civil 
<■<■  law  nor  obferved  in  our  court  [/]  ;  but  if  the  party  continue  iilent  it  is 
*'  accounted  for  confent  ;  and  if  he  revoke  the  confeffion,  he  is  again  to 
"be  fubjecled  to  torments,  and  if  he  revoke  the  confeffion  then  again 
"  made,  he   may  be  tortured  the  third  time  ;  then  to  be  acquitted." 

Courts  of  juftice  are  the  proper  fan ctuary  of  the  innocent,  and  this 
practice,  which,  under  the  pretence  of  doing  juftice,  hath  fo  often  fub- 
jedted  them  to  fuch  grievous  feverities,  is  fo  remote  from  every  thing 
truly  divine,  that,  in  my  opinion,  its  continuance  under  the  mild  difpen- 
fation  of  the  gofpel  in  ib  many  Cbrijlian  ftates  is  no  lefs  the  fubjeel:  of 
admiration  than  concern,  as  they  could  not  avoid  perceiving  that  it  was 
not  permitted  by  the  lefs  perfect  law  of  Mofes  ;  more  efpecially  con- 
fidering  how  long  fince  Chriftianity  had  fo  far  mollified  and  reformed  the 
difpofitions  and  cuftoms  of  its  profeffors,  that  they  ceaied  to.  enilave  each  . 
other  when  made  captives  in  war.. 

Unfortunately  the  prefent  does  not  fecure  the  future  exemption  of  a 
people  from  examination  under  torments.  The  Hebrews  while  they  en- 
joyed the  full  benefit  of  the  law  of  Mofes,  had  not,  I  prefume,  the  leafr. 
aoprehenfion  of  any  future  fufferings  of  this  kind  ;  and  yet  they  were 

[/']  The  fupreme  court  of  Friezeland,  of  which  this  author  was  a  member. 
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fub'iected  to  this  cruel  proceeding  in  the  extremeft  manner  under  Herod 
the  Great,  who  fcrupled  no  violation  of  the  facred  law,  or  the  ancient 
inftitutions  of  his  kingdom.  On  the  diflentions  in  his  family  this  king, 
Jofepbus  [k]  fays,  in  the  firfr.  place  examined  by  torture  all  whom  he 
thought  to  be  faithful  to  [his  fon]  Alexander,  whether  they  knew  of  any 
of  his  attempts  againft  him  ;  but  they  died  without  having  any  thing  to 
fay  to  that  matter.  After  this,  throj0h  the  infligation  of  -his  fon  Anti- 
pater,  he  put  great  numbers  to  the  torture,  to  difcover  what  attempts 
were  ftill  concealed  ;  and  only  gaining  from  one  of  them  an  account  of 
matters  that  were  either  of  no  great  moment,  or  improbable,  and  being 
verv  follicitous  to  obtain  better  evidence  of  his  fons  wickednefs,  that  he 
might  not  appear  to  have  imprifoned  him  too  ramly,  he  tortured  the 
principal  of  Alexanders  friends,  and  put  not  a  few  of  them  to  death,  with- 
out getting  any  Of  the  things  out  of  them  which  he  fufpected. 

Waving  farther  particulars,  it  may  fuffice  to  fay  that  the  cruelty  and 
wickednefs  of  this  tyrants  court  brought  the  whole  into  fuch  a  cala- 
mitous ftate,  that,  having  forfaken  the  law,  which  was  the  common 
fafety,  there  was  no  room  for  defence  or  refutation  in  order  to  the  dil- 
covery  of  the  truth;  but  all  were  at  random  doomed  to  destruction  ;  fo 
•that  fome  lamented  thofe  that  were  in  prifon  ;  fome  thofe  that  were  put  to 
death,  and  others  lamented  that  they  were  in  expectation  of  the  fame 
miferies;  and  a  melancholy  folitude  rendered  the  kingdom  deformed, 
and  quite  the  reverfe  to  that  happy  Hate  it  was  formerly  in. 

"  Montaigne  [/]  has  the  following  paffage  on  this  fubject.  "  Tor- 
"  ture  is  a  dangerous  invention,  and  feems  rather  a  trial  of  patience  than 
"  of  truth ;  and  he  that  can  bear,  and  he  that  cannot  bear  it,  equally  con- 
*<  ceals  the  truth  ;  for  why  ftiall  pain  make  me  rather  confefs  wiiat  is, 
"  than  force  me  to  fay  what  is  not  ?  and,  on  the  contrary,  if  he  that  has 
"  not  committed  the  fact  of  which  he  is  accufed  is  patient  enough  to 
«  fuffer  thefe  torments,  why  will  not  he  be  fo  that  has,  when  fo  great  a 
"  reward  as  life  is  propofed  to  him  ?  I  believe  that  the  foundation  of  this 
<«  invention  was  owing  to  the  confideiation  of  the  elfort  of  conscience ; 
"  for  to  the  guilty  it  feems  to  aid  the  torture  to  make  him  confefs  his 

[/f]  Antiq.  Book  xvi.  chr.p.  8.  [/J  Eflays,  Book  ii.  chap.  5. 
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«  crime,  and  that  it  weakens  him ;  and  on  the  other  hand  to  fortify  the 
*«  innocent  againft  it.  To  fpeak  the  truth,  it  is  a  method  full  of  uncer- 
"  tainty  and  danger ;  for  what  would  not  a  man  do,  or  fay,  to  avoid 
"  fuch  intolerable  pains  ?  Etiam  innocent es  cogit  mentiri  dolor.  Pnbl.  Syr. 
"  verf.  191.  Whence  it  happens  that  he  whom  the  judge  has  tortured 
"  to  prevent  his  dying  innocent  caufeth  him  to  dye  both  innocent  and 
"  tortured.  Thoufands  and  thoufands  have  loaded  themfelves  with  falfe 
M  confeffions,  among  whom  I  place  Philotas,  confidering  the  circum- 
xi  fiances  of  Alexanders  perfecution  againfl:  him,  and  the  manner  of  his 
"  torture.  But  however,  fay  they,  it  is  the  lead  evil  that  human  weak- 
"  nefs  could  invent ;  very  inhuman  however,  and,  in  my  opinion,  very  ufe- 
"  lefs.  Several  nations,  lefs  barbarous  in  that  refpect  than  the  Greeks  or 
"  Romans  who  called  them  fo,  held  it  horrible  and  cruel  to  torment  and 
•*'  tear  a  man  in  pieces  for  a  crime  of  which  you  are  frill  in  doubt ;  what 
«'  can  it  be  but  the  effect  of  your  ignorance  ?  are  you  not  unjufl,  who 
"  rather  than  put  him  to  death  unjuftly  torture  him  worfe  ?  Let  it  be 
"  fo;  fee  how  often  he  had  rather  dye  without  a  caufe  than  to  undergo 
"  this  fcrutiny,  which  is  more  painful  than  the  punifhment,  and  often 
»«  by  its  feverity  antedates  both  the  punifhment  and  execution." 

Grot  1  us,  in  one  of  his  letters,  fays,  "  That  there  are  numberlefs 
M  examples  of  people  who  have  been  put  to  death  unjuftly,  upon  a 
<c  confeffion  extorted  from  them  by  the  rack  j"  adding,  "  that  he  does  not 
«  wonder  that  there  have  been  grave  perfons  of  opinion  that  Cbri/lians 
"  ought  not  to  make  ufe  of  torments,  to  effect  confeffion  of  crimes, 
"  fince  it  is  certain  there  is  nothing  like  it  in  the  law  of  Mofes ;  that  in 
"  England  they  live  in  as  great  fecurity  as  elfewhere,  tho'  examination 
««  by  torture  is  not  ufed  there-;  and  that  while  Rome  preferved  her  liberty, 

"  no  citizens  could   be  put   to  the  torture." Augujlus  violated  the 

right  of  exemption  of  the  Roman  citizens  from  torture  by  this  deteftable 
proceeding.  According  to  the  faithful  Suetonius,  fulpecting  that  ^. 
Gallius  tl.e  praetor,  who  when  fainting  him  held  double  writing-tables 
under  his  robe,  hid  a  fword,  nor  prefuming  immediately  to  fearch,  left 
;i  different  thing  fhould  be  found,  a  little  after,  being  dragged  by  centu- 
rions and  foldiers  from  the  tribunal,  he  tortured  him  in  a  fervile  manner, 
and  confefting  nothing,  ordered  him  to  be  put  to  death,  having  firfl  dug 
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out  his  eyes  with  his  own  hand :  of  whom  neverthelefs  he  writes  that 
he  would  have  infnared  him  by  petitioning  a  conference,  and  that  being 
by  his  order  taken  into  cuitody,  and  afterwards  difcharged,  being  inter- 
dicted the  city,  he  had  perifhed  by  fhipwrack,  or  by  robbers. 

Lord  Coke,  in  the  2d  chapter  of  his  3d  Inftitute,  mewing  how  pri- 
foners  committed  for  treafon,  or  any  other  offence,  ought  to  be  demeaned 
in  prifon,  cites,  Bracton,  Britton,  Fleta,  and  the  Mirrour,  to  prove  that 
they  are  to  be  fafely  kept,  not  puniflied,  nor  conftrained  to  anfwer  but 
at  their  free  will,  nor  put  •  to  any  pain  before  they  be  attainted,  after 
which  he  writes  thus. 

11  Hereupon  two  queflions  do  arife,  when  or  by  whom  the  rack  or 
•«  brake  in  the  tower  was  brought  in." 

Rot.  Par.  tt  t0  tne  firft^   'John   Holland  earl   of  Huntingdon,  was  by  king  Hen. 

"  VI.  created  duke  of  Exeter,  and  anno  26  Hen.  VI.   the  king  granted 

Rot.  Par.     "  to  him  the  office  of  the  conftablefhip  of  the  tower:  he  and  William 

mi.  30.  '     "  de  la  Poole  duke  of  Suffolk,  and  others,  intended  to  have  brought  in 
"  the  civil  laws.     For  a  beginning  whereof  the  duke   of  Exeter,  bein°- 
conftable  of  the  tower,  firft  brought  into  the  tower  the  rack  or  brake, 
allowed  in  many  cafes  by  the  civil  law  :  and  thereupon  the  rack  is 
"  called  the  duke  oi  Exeter  s  daughter,  becaufe  he  firft  brought  it  thither." 

cemem co-         <<  To  the  fecond  upon  this  occafion,   Sir  "John  Forte/cue,  chief  iuftice 

git  mentiri  -  .         .  f ' .  ,  '     *;  r      i         i  c 

dolor.  "  or  England,  wrote  his  book  in  commendation  of  the  laws  of  England, 

ca°.  as.  "  and  therein  preferreth  the  fame  for  the  government  of  this  country 
"  before  the  civil  law  ;  and  particularly  that  all  tortures  and  torments  of 
'»  parties  accufed  were  directly  againft  the  common  laws  of  England, 
"  and  flieweth  the  inconvenience  thereof  by  fearful  example,  to  whom 
"  1  refer  you,  being  worthy  your  reading.  So  as  there  is  no  law  to 
««  warrant  tortures  in  this  land,  nor  can  they  be  juftified  by  any  prefcrip- 
"  tion,  being  fo  lately  brought  in." 

"  And  the  poet  in  defcribing   the  iniquity  of  Radamanthus,  that  cruel 
"  judge  of  hell,  faith," 
^'S'1-  "  Cajligatque,  aiulitque  dolos,  fubigitquc  fa  ten." 

"  Firfl:  he  puniflied  before  he  heard,  and  when  he  had  heard  his  denial, 
"  he  compelled  the  party  accufed  by  torture  to  confefs  it.  But  far  other- 
««  wife  doth  Almighty  God  proceed  pojlquam  reus  diffamatus  ejl.   1.  Vocat. 

2  "2.    In- 
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w  2.  Interrogate     3.  fudicat.     To    conclude  this   point,    it   is  againft    ^uil1 '« 
"  Magna  Carta,  cap.   29.   Nullus  liber  homo,  &c.   aliquo  ntodo  dejiruatur,    dicat  ho* 

,-.  •;  •  r  •  ■/»•••»•  milium 

"  »rc  y«/<v  raw  ibimus,  nee  Juper   eum  nut temus,  mji  per  legale  judicium    nifi  prim 

*•  parium  fuorum,    aut  per  legem  terra7.     And  accordingly  all    the    faid    ipfoT 

"  ancient  authors  are  againft  any  pain  or   torment  to  be  put  or  inflicted 

"  upon  the  prifoner  before  attainder,  nor  after  attainder,  but  according  to 

"  the  judgment.     And  there  is  no  one  opinion  in  our  books,  or  judicial 

"  record  (that    we  have  fcen    and  remember)  for    the  maintenance  of 

"  tortures  or  torments,  Sec." 

The  27th  Title  of  the  fecond  part  of  the  aforementioned  treatife  of 
Sir  George  Mackenzie  is    as  follows. 

«  Of  Torture." 

"   1.  By  whom  can  torture  be  inflicted  in  our  law. 

"  2.  Torture  purges  all  preemptions. 

««  3.  Whether  may  perfons  who  are  condemned,  be  thereafter  tortured. 

"  4.  Who  are  exeemed  from  torture. 

"  5.  How  fhould  fuch   be  punifhed  who  torture  unjuftly. 

I.  "  Torture  is  feldom  ufed  with  us,  becaufe  fome  obflinate  perfons 
"  do  oft  times  deny  truth,  whilfl  others  who  are  frail  and  timorous  con- 
"  fefs  for  fear  what  is  not  true.  And  it  is  competent  to  none,  but  to  the 
"  council  or  juftices,  to  ufe  torture  in  any  cafe ;  and  therefore  they  found 
"  that  Sir  Win.  Ballenden,  as  a  captain,  could  not  torture,  tho'  it  was 
"  alleged  that  this  was  necefTary  fometimes  for  knowing  the  motions  of 
"  the  enemy,  and  might  be  necefTary  and  allowed  in  fome  cafes  to  foldiers 
"  for  the  good  of  the  common-wealth.  And  the  council  are  fo  tender 
"  in  torture,  that  tho'  many  preemptions  were  adduced  againft  Giles 
"  Thyre  Englishman,  fufpecfed  of  murder  and  adultery,  they  refufod  to 
"  torture  him,  albeit  it  was  preft  zealoufly  by  his  Majeftys  advocate." 

II.  "  It   is   a  brocard  amongfr.  the  doctors,  that  he  who  offers  to 
"  abide  the  torture  purges  all   other   prefumptions    which    can  be    ad- 
"  duced  againfl  him ;  and  yet  Alexander  Kennedy  being  purfued  for  forg- 
a  ing  fome  bonds,  and  nothing  being  adduced  for  proving  the  crimes,  . 
"  lave  prefumptions,  offered  to  abide  the  torture  ;  but  this  was  refilled." 

F  2  "Torture 
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"  Torture  likewife  being  adduced  purges  all  former  prefumptions 
"  which  preceeded  the  torture,  if  the  perfon  tortured  deny  what  was 
"  objected  againft  him  :  but  yet  he  may  be  put  to  the  knowledge  of  an 
"  inqueft  upon  new  prefumptions,  as  was  found  after  a  learned  debate  in 
**  the  cafe  of  Tojhoch,  who  was  tortured  for  the  alledged  burning  the 
"  houfe  of  Frendr  aught,  Auguft  1632  :  for  it  was  alledged,  that  torture 
"  is  intended  for  bringing  the  verity  to  light,  and  as  he  had  been  con- 
"  demned  if  he  had  confefTed,  fo  he  fliould  be  aflblied  when* he  denies, 
*«  elfe  no  man  would  endure  the  torture,  if  they  were  not  perfuaded  that 
"  upon  denial  they  mould  be  cleared,  but  would  confefs,  and  not  endure 
"  fo  much  torment  unnecerTarily  ;  fo  that  the  inquifition  would  be  the 
"  occafion  of  much  fin,  and  make  men  die  with  a  lie  in  their  mouh  : 
"  and  therefore  torture  is  called  probatio  ultima,  via1.  Clar.  quccjl.  64.  Yet 
"  Spot,  Maxwel  of  Garrery,  and  others,  were  condemned  after  torture, 
*'  upon  other  probation  than  was  deduced  before  the  torture." 

III.  "  I  remember  it  was  debated  in  council,  anno  1666,  if  the  weft- 
"  country  men  who  were  condemned  for  treafon,  might  after  fentence  be 
"  tortured,  for  clearing  who  were  their  complices ;  and  it  was  found  that 
"  they  could  not,  nampoji  condemnationcm  judices  funSi.funt  officio  ;  yet  all 
*•  lawyers  are  of  opinion,  that  even  after  fentence,  criminals  may  be  tor- 
"  tured  for  knowing  who  were  the  complices." 

IV.  "  One  of  the  privileges  of  minors  is,  that  they  cannot  be  fub- 
"  jedted  to  torture,  left  the  tendernefs  both  of  their  age  and  judgment 
"  make  them  fail,  0  rff\uv  tuv  %£Ka,Ti<r<rd(>&)v  \tuv  »'%  vtyifctrcu  \p&<L?a.vov  ^n'^mv, 
"  Eclog.  de  qucejl.  cap.  9.  ad.  Yet  L.  5  jf!  de  quceft.  Judges  are  difcharged 
"  only  to  torture  fuch  as  are  under  fourteen.  Perfons  very  old  were  not 
"  to  be  tortured,  for  the  fame  reafon.  L.  3.  ff.  ad  S.  C.  Sillan.  which  was 
"  by  fome  extended  to  women,  fick  perfons,  and  fuch  as  had  been  emi- 
"  nent  in  any  nation  for  learning  or  other  arts ;  but  all  this  is  arbitrary 
**  with  us." 

V.  **  These  who  torture,  if  the  perfon  tortured  die,  are  punifhable 
««  as  murderers  j  but  tho'  they  die  not,  yet  by  the  civil  law  they  were 
"  punimed  deportatione  in  injulam,  or  by  banifhment ;  and  with  us  they 
«•  are  punifhed  according  to  the  quality  of  the  crime." 

The 
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The  union  of  the   kingdoms  of  England  and  Scotland  was  attended, 
among    others,  with  this  happy  circumftance,  the   principal  or  greater 
kingdom,,  which  of  courfe   would,  and  of  right  ought  to,  have  its  pro-- 
portioaate  juft  influence  over  the  whole,  enjoyed  the  more  mild  and  ex- 
cellent conftitution,  the  benefits  whereof  would  probably  be  by  degrees 
communicated  to  the  other  kingdom  on  their,  union.  .  Accordingly   we 
find  that  by  an   act  of  parliament  for  improving   the   union  of  the  two. 
kingdoms,  palled,  in  the  7th  year  of  the  reign  of  queen  Anne,    it  was- 
enacted,  "  that  from  and  after  the  firft  day  of  July  1709  no  perfon  ac- 
"  cuied  of  any  capital  offence. or  other  crime  in   Scotland  fhould   fuffer, 
"  or  be  fubject  or  liable  to  any  torture/'  to.  which  the  Britifi  'fubjects' 
refiding  in  that  part  of  the  united  kingdom  were  liable  from  the  firft  day 
of  May  1707,  when  the  union  took  place,  in  confequence  of  the  provi- 
fion  thereby  made  for  continuing  the  laws  of  Scotland  m  force. 

In  order  to  complete  the  enquiry  into  the  Imperial  Yaws  againft   libels* 
we  fhall .  in.  the  next,  place  confider  thofe   laws   and  proceedings   of  the 
emperours  which  refpedted  fuch  writings,  words  and  actions  as  reproach- 
ed them,  or  thofe  who  were  arranged  with   them,  which'  being   blended- 
with  the  greateft  crimes  againft  the  ftate.  were  deemed  violations  of  ma- 
jefty, or  treafon.     lacitus  fays,   "  this  law  in  former  times  had  the  fame 
"  name:   but  different  offences  were  the  fubjects  of  it,  as  betraying  an* 
"  army,  r.aifi'ng  feditions,  or  lenening  the  majefty  of  the  Roman  people' 
"  by  the  male  adminiftration  of  their  affairs ;   actions   were  punifhable^ 
"  but  words  were  free."  and  that  Augujltis"  [whofe  conduct  was  well' 
adapted  to  fix  the  fetters  on  a  free  people]  <c  was  the  firft  who 'treated 
"  libels  as  offences  againft  this  law,   being  provoked  by  the  licentioufnefs- 
'*•  of  CaJJius  Severus,  who  by  his  petulant  writings  had  defamed  illuftri- 
"  ous  perfons  of  both   fexes,"    and   artfully    taking  occafion   thence,   as- 
i'ome  fuppofe,   to  preferve  his  own  character  free  from  thofe   cenforious 
writings  for  which  he  had  given  fo  great  caufe.     This  extenfion  of  the 
law  of  violated,  majefty  was  accompanied  with  the  mofc  dangerous  pro- 
vifion  j    for  to  encreafe   the  number  of  the  accufed  even  infamous  per- 
fons,  and   fervant-s,   with    freed   men,  were  admitted  to  aceufej  but  the 
chief  offenders  only  againft  this  law  were  put  to  death,  the  others  being- 
punifhed  with  lefs  feverity.     Afterwards,  as, Tacit us  relates,  this  law  was- 

revivea' 
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revived  by  Tiberius.  Pompeius  Macer  the  praetor  confulting  him  whether 
procefs  fhould  be  granted  upon  it,  he  anfwered  that  "  the  laws  muft  be 
M  executed."  .He  was  likewife  exafperated  by  fatyrical  ver-fes  of  unknown 
authors,  reflecting  on  his  cruelty,  pride,  and  want  of  affection  to  his 
mother.  This  dark  tyrant  for  fome  time  ditTembled  his  cruel  difpofition 
fo  far,  that,  according  to  Suetonius,  "  unmoved  by  reproaches,  evil  re- 
**  ports,  and  lampoons,  lie  would  thereupon  fay,  that/;?  a  free  city  the 
"  mind  and  tongue  ought  to  be  free  "  Yet  after  fome  time,  the  malignity 
of  his  nature  breaking  thro*  all  difguife,  he  not  only  revived  the  fevere 
"  law  of  Auguflus ;  but  extended  it  fo  far  that  thefe  things  were  treated 
as  capital  offences  j  to  have  killed  a  flave,  or  changed  a  garment,  near  a 
ftatue  of  Augufus,  or  to  have  carried  that  emperours  image  impreffed  on 
a  coin  or  ring  into  an  indecent  or  infamous  place,  or  to  have  injured 
any  expreflion  or  action  of  his  by  any  mifconflructiom  The  punifh- 
ment  appointed  by  Augufus  did  not  fatisfy  his  cruel  fucceffors  ;  for  Paul 
the  lawyer,  in  his  received  fentences,  writes  that  in  his  time  the  lower 
fort  were  cafh  to  beads,  or  burnt  alive  ;  the  better  fort  were  capitally 
punifhed.  Death  itfelf  did  not  exempt  perfons  from  accufation,  and 
confifcation  of  their  eftates  ;  and  the  emperours  Arcadius  and  Honorius, 
influenced  by  their  tyrannic  miniflers  Rujfinus  and  Eutropius,  whofe  vices 
were  the  fubjects  of  Claudians  invectives ;  but  the  force  of  whofe  lan- 
guage, without  difparaging  the  poet,  was  far  from  being  equal  to  their 
enormities,  extended  the  feverities  of  the  law  of  violated  majefty  ftill 
farther  ;  fo  that  the  fons  of  perfons  convicted  were  excluded  from  the 
inheritance  of  their  mothers,  and  of  all  their  relations,  and  difabled  to 
take  any  thing  by  will  from  ft  rangers,  or  to  afpire  to  any  honours  ;  fo 
that  paternal  infamy  perpetually  accompanying  their  poverty  their  life 
was  a  burthen. 

J.  F.  Gronovius  has  the  following  note,  applauded  by  others,  on  thefe 
words  of  Tacitus ;  facia  argucbantur,  dicta  impune  era/it,  which  we  have 
rendered,  actions  were  punifhable ;  but  words  were  free.  "  Thefe 
"  words  are  mod  true,  which  the  whole  title  in  the  JDige/l  on  the  Julian 
"  law  of  Majefty  teacheth  and  demonftrateth,  that  even  after  i'o  many 
"  ages,  fo  many  tyrants  did  not  dare  openly  to  enact  that  words  fhould  be 
<c  puni (liable,  tho'  they  differed  the  law  to  be  wrefted  by  interpretation 
to  that  effect,"  It 
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It  isimpoflible,  in  my  opinion,  to  afcertain  the  feveral  portions  of  time 
wherein  the  reproaches  of  the  prince  by  words  or  writing  were  and  were 
not  confidered  and  profecuted  as  treafon.  Grave  authors  have  not  fcrupled 
to  fay  that  many  of  the  Roman  emperours  were  not  men,  but  wild  beads  in. 
human  fhape ;  and  if  through  the  goodnefs  of  cue  or  feveral  fucceeding 
emperours  this  wrefted  law  lay  quiet,  yet,  like  a  fleeping  lion,  it  was  ready 
to  be  rouzed  for  deitrudlion,  as  foon  as  the  caprice  and  ferocity  of  a  brutal 
fucceflbr  mould  dictate  ;  and  one  inftance  of  Imperial  butchery  frequently 
gave  occafion  for  other  feverities.  Mankind  are  fo  formed  that  they  c.m- 
not  in  fome  cafes  forbear  complaints  and  lamentations  -,  and  yet  Arnobius, 
an  African  writer  in  the  3d.  century  obferves  that  the  Romans  held  thofe 
to  be  guilty  of  treafon  who  in  plaintive  accents  uttered  any  thing  amifs  of 
their  kings  Q//7  ],  who  fometimes  interdicted  even  near  relations  to  bewail 
thofe  that  were  capitally  punifhed. 

After  boholding  fo  many  fcenes  of  horror  and  diftrefs  we  mall  at  length' 
be  relieved  by  the  fight  of  a  few  objects  of  a  different  nature.  Xiphilin  has 
tranfmitted  to  pofterity  the  fenfe  which  the  moft  excellent  Titus  had  of 
the  cenfures  of  his  conduct,  in  his  own  remarkable  words.  After  giving 
inftances  of  the  emperours  great  clemency  this  author  relates  that  judg- 
ments of  impiety  he  neither  profecuted  himfelf  nor  fufFered  others,  faying, 
"  I  can  indeed  neither  be  injured,  nor  afperfed,  for  I  neither  do  any  thing 
**  worthy  of  reprehenfion,   nor  regard  what  is  fpoken  falfely." 

Tacitus,  after  complaining  that  hiftorical  truth  was  much  impaired  and 
corrupted  by  the  eftablimment  of  bnperial  power,  rejoices  in  the  rare  feli- 
city of  the  times  wherein  he  wrote,  in  which  it  was  lawful  for  every  one  to 
think  what  they  would,  and  to  fay  what  they  thought.  Such  was  the  free- 
dom enjoyed  under  the  illuftrious  Trajan,  who  enlarging  the  empire  in 
the  Eaft  and  the  Weft,  had  a  more  extenfive  command  than  any  other 
Roman,  and  whofe  mind  was  equal  to  this  wide  dominion,,  with  all  its 
cares.  Aurelius  Victor,  an  author  of  the  4th.  century,  probably  an 
African,  who  by  his  fole  merit  from  low  eftate  was  railed  by  degrees  to 
the  confular  dignity,  in  his  account  of  this  emperour,  informs  us  that 
his  adminiftration  of  the  common- wealth  was  fuch,  that  the  moft  confum- 
mate  writers  with  their  utmoft  efforts  could  fcarce  defcribe  its  excellence; 

[m]  Majcftatis   funt  apud  vos  rei,  qui   de  veftris  fecus   obmurmuraverint  aliquid  regibir. 
Adv.  Gcntes.  lib,  iv. 

and 
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and,  among  other  things,  that  juftice  and  divine  and  human  rights  were  the 
fubjeds  of  his  wife  counfelsand  fpeciai  protection. 

The  codes  of  the  civil  hw  make  no  mention  of  thefe  regulations  of 
two  emperours  whofe  amiable  deportment  virtues  and  abilities  were  the 
delight,  admiration  and  fecurity  of  the  Rowan  world. 

We  {hall  in  the  next  place  fet  forth  a  notable  edict  of  cTbeodofms  the  Great, 
of  which    Francis   Baldwin,    a  lawyer  in  the  16th.   century,  famous  in 
France  and  Germany  for  his  general  learning,  as  well  as  knowledgein  jur-if- 
prudence,  gives  this  hiftorical  account,  in  the  2d.  book  of  his  commentary 
on  the  laws  of  Couftantine  the  Great.     "  Concerning-thecrime  of  violated 
"  majefty,    reflecting  which  other  princes,   being  fevere  judges  in  their 
•*  own  caufe,  .made  To  many  laws,  we  have  no  law  of  Covjlantine;  but 
•c  he  hath  left  us  an  illuftrious  example  of  his  lingular  clemency  herein, 
"  which  is  moft  worthy  of  our  remembrance.     It  is,  to  my  great  furprize, 
•«'  indeed  omitted  by  thofe  who  have  in  other  refpecls  heretofore  written 
*•  fuch  long- commentaries  of  Conjlantim,  either  thro'  negligence  or  for- 
"  getfulnefs :   but  in  reading  the  fermons  of  Chryfqflome  preached  to  the 
■«<  people  of  Antioch,  I  luckily  met  with  that  remarkable  pafiage  whence  I 
"  have  taken  this  ftory.     Certain  feditious  or  petulant  perfons  had  thrown 
*«  ftones  at  a  ftatue  of  Conftantine.     They  were  accufed.     The  accufers, 
"  the  more  to  inflame  the  prince  to  revenge,  magnified  the  atrocious  in- 
*«  jury  by  the  moft  atrocious  words,  declaring  with  vehemence  that  this 
"  violation  of  majefty  was  no  lefs  flagitious  than  if  the  living  face  of  the 
"  emperour  himfelf  had  been  ftricken  and  bruifed  with  ftones.    Hereupon 
"  Conjlantine  feeling  his  face  with  his  hand,  and  gently  fmiling,  pleafantly 
"  anfvvered  that  he  felt  no  wound  from  that  ftoning.     By  which  anfvver 
u  he  not  only  repulfed  thofe  accufers,  but  taught  other  princes,  no  lefs 
"  than  if  he  had  made  a  law,  to  be  placable  in  their  own  caufe.     Alio 
•«  when   afterwards  certain  perfons   at  A)rtioch  had  thrown   down  the 
'•  ftatues  of  the  emprefs  P/acidia,  and  Thcodofms,  being  incenfed  by  fuch 
"  an  injury  done  to' his  wife,  intended  to  deftroy  the  city  [■«],  Flavianus, 

|"  v.  ]  Antioch,  the  capital  oi'Syyia,  according  to  Cfoyjefiome,  was  at -this  time  the  fii-ft  city  of  the 
world,  whole  inhabitants,  after  many  of  them  had  I'uffered  for  the  (edition  wheiein  the  Impe- 
rial ftatues  were  overthrown,  by  fire,  by  being  ca(t  to  wild  beads,  and  by  the  military  fword, 
which  fpared  none  by  reafon  of  their  tender  age.  continued  in  the  utm  jft  dread  of  extirpation. 

bifhop 
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"  bifhop  of  Antioch  being  lent  to  appeafe  him,  particularly  fet  before  him 
"  what  I  have  related  of  Conjlantine,  and  lb  pacified  Tfjeodojius  by  that 
««  example,  that  he  even  publilhed  a  law  by  which  he  adjudged  thofe  to 
"  be  pardoned  who  fhould  have  reproached  the  emperour."  Which  law 
is  as  follows. 

IX.  Cod.  Theodof.  Tit.  IV. 

<<  Theodosii  M.  conjl'itutio ,  de  M a l e d i c t i s  in  principem, 
ejufve  Tempora  jaBatis" 

'*  Imppp.  Theod.  Arcad.  &  Honor.  A.  A.  A.  Rufino  P.  P." 

«  S  1  quis,  modeftise  nefcius,  6c  pudoris  ignarus,  improbo  petulantique 
"  maledicto  ncmina  noftra  crediderit  lacefienda,  ac  temulentia  turbulen- 
"  tus  obtreclator  temporum  fuerit,  eum  poena?  nolumus  fubjugari,  neque 
«  durum  aliquid  nee  afperumfuftinere;  quoniam,  fi  id  ex  levitate  procef- 
*'  ferit  contemnendum  eft :  fi  ex  infania,  miferatione  digniflimum  :  fi  ab  in- 
"  juria,  remittendum.  Unde  integris  omnibus,  ad  noftram  fcientiam 
"  referatur,  ut  ex  perfonis  hominum  dicta  penfemus,  &  utrum  praeter- 
"  mitti,  an  exquiri  debeat,  cenfeamus.  Dat.  V.  Id.  Aug.  Conftantinop. 
«  Theod.  A.  III.  &  Abundantio  V.  C.  Cofs.  [393.]  " 

**  A  conftitution  of  Theodosius  the  Great,  refpedting  opprobrious 
w  words  ufed  againft  the  prince,  or  his  times." 

**  The  Augt.  Emprs.  Theodosius,  Arcadius  and  Honorius, 
'**  to  Rufinus.  Praetorian  Prefect." 

"  If  any  perfon,  void  of  modefty  and  fhame,  fhall  think  our- name  is  to 
'*  be  abufed  by  imolent  reproach,  and  be  wantonly  a  turbulent  difparager 

Their  prefent  condition  was  deplorable,  but  if  the  intended  order  of  excifion  had  been  iflued 
as  fuddenlv  as  the  order  of  Vakntinian  refpecting  the  inhabitants  of  Rome  this  noble  city  muft 
have  been  utterly  deftroyed,  and  its  numerous  inhabitants  fubjecled  to  calamities  exceeding 
all  defcription. 

G  "  of 
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**  of  the  times,  we  will  not  have  him  fubjedted  to  punifhment,  nor  fuStain 
«*  any  hardship  or  feverity,  becaufe  if  it  hath  pro  eeded  from  levity  it  is  to- 
"  be  contemned ;  if  from  inf-.nitymioSt  worthy  of  companion  ;  if  from  in- 
'•  jury,  it  is  to  be  pardoned.  Wherefore  let  the  whole  be  referred  to  our  cog- 
"  nizance,  that  from  the  quality  of  the  men  we  may  confider  the  expref- 
*'  lions,  andjudge  whether  they  ought  to  be  pardoned,  or  examined  into.. 
»«  Given  the  28th.  of  July,  at  Constantinople.  The  AuguSt  Theodofius 
**  the  3d.  time,  and  the  moft  noble  Abundantius  being  confuls.  [393.]" 

M  This  constitution  was  adopted  by  Jujlinian,  and  makes  part  of  his 
"  code,  Standing  fingle  there,  and  in  the  Theodofian  code :  but  although 
*'  clemency  is  allowed  to  be  one  of  the  brighter!:  jewels  in  the  royal  dia- 
*«  dem,  yet  I  do  riot  perceive  that  any  of  the  European  princes,  who  have 
•'  fo  far  received  the  civil  law  of  the  Romans  for  their  government,  have 
"  admitted  this  constitution. 

For  the  farther  illustration  of  the  fpirit  of  the  Imperial  laws  it  may  be 
obferved  that  they  were  unfavourable  to  religious  as  well  as  civil  liberty.. 
The  Theodofian  code  contains  fixty  fix  constitutions  againSt  heretics ;  one- 
of  them  defines  heretics  to  be  thofe,.  qui  vel  levi  argument 0  a  judicio  Catho- 
licce  relighnis  &  tramite  deteSii  fuerint  deviare ;  "  who  Shall  be  difcovered 
"  to  deviate  from  the  judgment  and  path  of  the  Catholic  religion,  even 
tc  in  a  flight  article,"  according  to  Gothofreds  clear  fenfe  of  this  defini- 
tion. Thefe  constitutions  impofed  on  various  heretics  the  following  re— 
fpedtive  punishments,  to  wit,  The  doctors  teaching  their  faith  were  to  be 
feverely  fined;  to  be  expelled  the  cities,  and  banifhed.  Sometimes  all 
their  effects  were  to  be  confifcated  ;  Sometimes  they  were  to  be  fined  ten 
pounds  of  gold,  together  with  the  managers  of  their  affairs,  and  thofe 
who  fupplied  them  with  places  to  meet  in  ;  if  poor,  that  fine  was  to  be 
levied  on  the  common  body  of  the  clergy,  or  taken  from  the  offerings  : 
Sometimes  they  were  to  be  beaten  with  lead,  and,  to  diSfolve  their  fociety, 
to  be  fent  lingly  into  feparate  countries.  The  lands,  houfes,  dwellings, 
and  places  (which  ufually  belonged  to  great  men)  in  which  the  heretics 
met  and  celebrated  their  rights,  with  the  owners  knowledge,  were  either 
confifcated,  or  given  to  the  church  and  clergy ;  alfo  tenants,  Stewards, 
agents,  and  countrymen  fuffering  thefe  aSTemblies  were  fubjedted  to  various 
punishments ;  Sometimes  to  death.  All  catholics  were  empowered  to 
disturb  the  meetings  of  heretics.     ThoSe  who  partook,  and  were  privy  to 
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their  fuperftition  were  puniflied  in  like  manner  with  the  authors.  Some- 
times heretics  were  fubjccTed  to  infamy  by  public  edicts ;  odious  names 
were  given  to  them  ;  they  were  not  permitted  to  partake  of  the  laws  and 
cuftoms  of  their  country  in  common  with  others.  The  right  of  dif- 
poling  of  their  eftates  by  will  to  each  other,  and  of  receiving  legacies, 
was  taken  away,  and  likewife  the  right  of  contracting,  buying  and  felling. 
Some  of  them  were  fometimes  commanded  to  be  driven  from  their  habi- 
tations, cities  and  provinces.;  from  all  places;  from  the  fociety  of  honeft 
perfons,  and  from  the  communion  of  faints.  There  was  no  (landing 
law  for  punifhing  heretics  in  general  with  extreme  punifhment;  but  in 
certain  cafes  it  was  ordained  that  they  fhould  be  put  to  death ;  and  fome- 
times thofe  who  revived  noxious  books  were  commanded  to  be  capitally 
puniflied.  To  thefe  feverities  were  heretics  fubjected,  with  various  others 
reflecting  them  and  their  families. 

Here  we  have  the  origin  of  thofe  fevere  laws  and  proceedings  which  for 
fo  many  ages  have  taken  place  among  chrijiians,  in  confequence  of  their 
differing  in  opinion  from  each  other  upon  religious  fubjects,  tranfgrefling 
the  equal  and  perpetual  law  of  doing  that  unto  others  which  they  would 
have   done  to  themfelves,  whereby   fuch  manifold  diftrefs  and  grievous 
deftruction  have   fo  often   deformed  the  Chriflicm  world  ;  and  a  view  of 
the  preceding  matters,  befides  giving  us  other  information,  will  enable  us 
to  judge  in  fome  meafure  of  the  propriety  and  juftice  of  thofe  exuberant 
praifes  which  feveral  Eng/i/h  authors  have  indifcriminately  beftowed  on 
the  civil  law  ;  one  of  whom  [0],  without  citing  others,  fays,  "  the  civile 
"  law  is  the  law  which  the  old  Romans  ufed,  and  is  for  the  great  wifdom 
"  and  equity  thereof,  at  this  day,  as  it  were  the  common  law  of  all  well 
■**  governed   nations,  a  very  few   only   excepted.     And  certainly,   albeit 
■"  fundry  other  nations  by  the  light  of  nature  have  many  rules  and  max- 
"  imes  in  the  civile  law;  yet,  if  all  the  conftitutions,  cuftomes,  and  laws  of 
u  all  other  people  and  countries  were  put  together,  (I  except  none,  fave 
"  the  laws  of  the  Hebrews,  which  came  immediately  from  God)  they  are 
■**.  not  comparable  to  the  law  of  the  Romans,  neither  in  wifdom  nor  equity, 
**  neither  in  gravity  nor  in  fufficiency." 

[0]  Dr.  Ridley,  in  his  "  View  of  the  Civile  and  Ecdefiaflical  Law. 
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Having  ftated  the  Imperial  laws    and  proceedings  touching  libels,  we 

fha)l  now  confider  their  treatment  at  particular  times  in  England Lord 

Coke,  in  his  3d.  Inftitute,  has  a  chapter  in  thefe  words,  "  Of  Libels  and 
"  Libellers.  What  a  libel  is,  how  many  kinds  of  libels  there  be,  who 
"  are  to  be  punifhed  for  the  fame,  and  in  what  manner,  you  may  read 
"  Mi  my  reports,  viz.  lib.  5.  fo.  124,  125.  lib.  9.  fo.  59.  To  thefe  you 
**  may  add  two  notable  records.  By  the  one  it  appearcth  that  Adam  de 
"  Raven/worth  was  indicated  in  the  kings  bench  for  the  making  of  a  libel 
41  in  writing  in  the  French  tongue,  againft  Richard  of  Snowjhall,  calling 
"  him  therein,  Roy  de  raveners,  See.  Whereupon  he  being  arraigned 
"  pleaded  thereunto  not  guilty,  and  was  found  guilty,  as  by  the  record 
"  appeareth.  So  as  a  libeller  or  a  publifher  of  a  libel  committeth  a  public 
"  offence,  and  may  be  indicted  therefore  at  the  common  law." 

«'  John  de  Northampton  an  attorney  of  the  kings  bench,  wrote  a  letter 

"  to  John  Ferrers,  one  of  the  kings  counfel,  that  neither  Sir  William  Scot, 

"  chief  juftice,  nor  his   fellows  the  kings  juftices,  nor  their  clerks,  any 

«*  great  thing  would  do  by  the  commandment  of  our  lord  the  king,  nor 

"  of  queen  Philip,  in  that  place,  more  than  of  any  other  of  the  realm  ; 

"   which  faid  John    being  called,  confeffed  the  faid  letter   by  him  to  be 

"  written  with  his  own  proper  hand.     Judicium  curia.    Et  quia  pradiSlus 

'«  Johannes  cognovit  diSlam  liter  am  per  fefcriptam  Roberto  de  Ferrers,  qui 

"  ejl  de  concilio  regis,  qua  lit  era  con  tin  et  in  fe  nullam  veritatem  :  prat  ex  tie 

\*  cujus   dominus  rex  erga  curiam  &  jujliciarios  fuos  hie  in  caju  habere  pojfet 

'«  indignationem,  quod  effet  in  fcandalum  jicfiic    &  curia.     Ideo  diclus  Jo- 

"  hannes  committitur  Marefc  ,  &  pojlca  invenit  6  manucaptores  pro  bono 

U  gejiu."     Judgment  of  the  court.     "  And  becaufe   the  aforefaid    John 

"  hath  acknowledged  the  faid  letter  by  him  written  to  Robert  de  Ferrers, 

"  who  is  of  the  kings  counfel,   which   letter  containeth   in  it  no  truth; 

"  by  means  whereof  the  lord  the  king  towards  the  court  and  juftices  in 

"  this  cafe  might  have  indignation,  which  would   be  to  the  fcandal  of 

«*  the  juftices   and  the  court.     Therefore  the  faid  John  is  committed  to 

«'  the  marefchal,  and  afterwards  he  found  fix  fureties  for  his  good  beha- 

"  viour." 

The  cafes  referred  to  by  lord  Coke,  and  which,  according  to  his  declared 

fenfe  of  them,  formed  a  body  of  laws  refpe&ing  libels,  ftand  thus  in  his 

reports. 
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"  The  cafe  de  Libellis  famofis  -,  or  of  Scandalous  Libels." 
"  Pafch.  3  Jacobi  1." 

"  In  the  cafe  of  L.  P.  in  the  Star-Chamber  this  term,  againft  whom 
"  the  attorney  general  proceeded  ore  tenus  on  his  own  confeftion,  for  cora- 
••  poling  and  publishing  an  infamous  libel  in  verfe,  by  which  John  arch- 
**  bifhop  of  Canterbury  (who  was  a  prelate  of  lingular  piety,  gravity 
"  and  learning,  now  dead)  by  defcriptions  and  circumlocutions,  and  not 
"  in  exprefs  terms ;  and  Richard  bifhop  of  Canterbury  who  now 
'<  is,  were  traduced  and  fcandalized  :  In  which  thefe  points  were  re- 
"  folved  : 

"  1.  Every  libel  (which  is  caltedfamojus  libel!us,feu  infamatoriafcriptura,) 
'*  is  made  either  againft  a  private  man,  or  againft  a  magiftrate  or  public 
"  perfon.  If  it  be  againft  a  private  man,  it  deferves  a  fevere  punifhment; 
u  for  altho'  the  libel  be  made  againft  one,  yet  it  incites  all  thofe  of  the 
"  fame  family,  kindred  or  fociety  to  revenge,  and  fo  tends  per  confequens 
"  to  quarrels,  and  breach  of  the  peace,  and  may  be  the  caufe  of  fhedding 
"  of  blood,  and  of  great  inconvenience  :  if  it  be  againft  a  magiftrate,  or 
"  other  public  perfon,  it  is  a  greater  offence ;  for  it  concerns  not  only  the 
"  breach  of  the  peace,  but  alfo  the  fcandal  of  government ;  for  what 
"  greater  fcandal  of  government  can  there  be  than  to  have  corrupt  or 
'**  wicked  magiftrates  to  be  appointed  and  conftituted  by  the  king  to 
"  govern  his  fubjecls  under  him  ?  And  greater  imputation  to  the  ftate 
"  cannot  be  than  to  fuffer  fuch  corrupt  men  to  fit  in  the  facred  feat  of 
•«  juftice,  or  to  have  any  roedling  in  or  concerning  the  adminiftration  of 
"  juftice. 

"  2.  Although  the   private  man  or  magiftrate  be  dead  at  the  time  of 
"  the  making  of  the  libel,  yet    it  is  punifhable  ;  for  in   the   one   cafe 
"  it  ftirs  up  others  of  the  fame  family,  blood,  or  fociety  to  revenge,  and 
"  to  break  the  peace,  and  in  the  other  the  libeller  traduces  and  flanders 
"  the  ftate  and  government,  which  dies  not. 

<c   3.  A  libeller  (who  is  calledy^//w/«.f  defamator)  rtiall  be  puniflied  either 

'.*  by  indiclment  at  the  common  law,  or  by   bill,  if  he  deny  it,  or  ore 

*'  tenas  on  his  confefiion,  in  the  Star-chamber,  and  according  to  the  qua- 

4.  "  litv 
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"  lity  of  the  offence  he  may  be  punifhed  by  fine  or  imprifonment ;  and 
*«  if  the  cafe  be  exorbitant,  by  pillory  and  lofs  of  his  ears." 

*  4.  It  is  not  material  whether  the  libel  be  true,  or  whether  the  party, 
"  againft  whom  it  is  made,  be  of  a  good  or  ill  fame  ;  for  in  a  fettled  ftate 
"  of  government  the   party   grieved  ought  to  complain  for  every  injury 
"  done  him   in  an  ordinary  courfe  of  law,   and  not  by  any  means  to  re- 
"  venge  himfelf,  either  by  the  odious  courfe  of  libelling,  or  otherwife  : 
"  he  who  kills  a  man  with  his  fword  in  fight  is  a  great  offender,  but  he 
"  is  a  greater  offender  who  poifons  another ;  for  in  the  one  cafe  he,  who 
"  is  openly  affaulted,  may  defend  himfelf,  and  knows  his  adverfary,  and 
'*  may  endeavour  to  prevent  it;  but   poifoning  may  be  done  fo  fecretly 
"  that  none  can  defend  himfelf  againft  it,  for  which  caufe  the  offence  is 
the  more  dangerous,  becaufe  the  offender  cannot  eafijy  be  known  ;  and 
of  fuch  nature  is   libelling,  it  is   fecret,  and  robs  a  man  of  his  good 
name,  which  ought  to  be  more  precious  to  him  than  his  life,   &  diffi~ 
"  cillimwn  ejl invenire anthorem  infamatorice  fcripturce  ;  and  therefore,  when 
"  the  offender  is  known,  he  ought  to  be  feverely  punifhed.     Every  infa- 
"  mous  libel,  cut  eji  infcriptis,   cut  fine  fcriptis ;  a  fcandalous  libel  in 
"  fcriptis  is,   when  an  epigram,  rhime,  or   other  writing  is  compofed  or 
"  publifhed  to  the  fcandal  or  contumely  of  another.     And  fuch  libel  may 
**  be  publifhed,  \.  verbis aut cantiknis  ;  as  where  it  is  malicioufly  repeated 
"  or  fung  in  the  prefence  of  others.     2.  Traditiojie,  when  the  libel,  or  any 
"  copy  of  it,  is  delivered  over  to  fcandalize  the  party.     Famofus  Ubelhis 
"  fine  /crip  (is  may  be,  1,  piBuris,  as   to  paint  the  party  in  any  fhamefull 
"  and  ignominious   manner.     2,  fignis,  as  to  fix  a  gallows,  or  other  re- 
"  proachful  and  ignominious  figns  at  the  partys  door,  or  elfvvhere.    And 
"  it  was  refolved,  Mich.  43  and  44  E/iz.  in  the  Star-chamber  in  Halli~ 
«  woods  cafe,  That  if  one  finds  a  libel  (and  would  keep  himfelf  out  of 
"  danger)  if  it  be  compofed  againft  a  private  man,  the  finder  either  may 
"  burn  it,  or  prefently  deliver  it  to  a  magiftrate  :  but  if  it  concern  a  ma- 
giftrate,  or  other  public  perfon,  the  finder  ought  prefently  to  deliver  it 
to  a  magiftrate,  to  the  intent  that   by  examination  and  induftry,    the 
author  may  be  found  out  and  punifhed.     And  libelling  and  calumnia- 
"  tion  is  an  offence  againft  the  law  of  God.       For  Levit.   17.  Non  facias 
"  calumniam  proximo.     Exod.  22,  v.  28.    Principi populi  tui  nonmalediccs. 

**  Eccles. 


upon  Public  Affairs ',  conjidered.  47 

«»  Eccles.  10.  In  cogitatione  tua  ne  detrahas  regi,  nee  infecreto  cubiculi 
"  tut  diviti  maledices,  quia  vo/ucres  cceli  portabunt  vocem  tuam,  &  qui 
"  habet  pennas  annunciabit  fententiam.  Pfal.  69.  13.  Adverfus  me  loque- 
<e  bantur  qui  fedebant  in  porta,  &  in  me  pfallebant  qui  bibebant  vinum. 
**  Job.  30.  v.  7,  and  8.  Filii Jiultorum  &  ignobilium,  &  in  terra penitus 
"  non  parentes,  nunc  in  eorum  cant  hum  verfus  fum,  &  f actus  fum  eis  in  pro- 
"  •verbium.  And  it  was  obferved  that  Job,  who  was  the  mirrour  of 
"  patience,  as  appears  by  his  words,  became  quodammodo  impatient  when 
"  libels  were  made  of  him  ;  and  therefore  it  appears  of  what  force  they 
**  are  to  provoke  impatience  and  contention.  And  there  are  certain 
•*  marks  by  which  a  libeller  may  be  known  ;  quia  triafequuntur  defama- 
"  torem  famofum :  1,  pravitatis  incrementum,  increafe  of  lewdnefs :  2, 
•*  bur/a  decrementum,  decreafe  of  money,  and  beggary:  3,  confeientics 
w  detrimentum,  fbipwrack  of  confeience." 

"  John  Lambs  cafe." 

"  Mich.  8.  Jacobi." 

"  In  the  tier-Chamber;' 

rt  John  Lamb,  prodtor  of  the  ecclefiaftical  court,  exhibited  a  bill  in 
•*  the  Star-chamber  againft  William  Marche,  Robert  Harrifon,  and  many 
"  others  of  the  town  of  Northampton,  and  againft  Shucburgh  and  others, 
*'  for  publifhing  two  libels.     It  was  refolved,  That  every  one  who  fliall 
'«  be  convidled  in  the  faid  cafe,  either  ought  to  be  a  contriver  of  the  libel, 
*'  or  a  procurer  of  the  contriving  of  it,  or   a  malicious  publifher  of  it, 
"  knowing  it  to  be  a  libel ;  for  if  one  reads  a  libel,  that  is  no  publication 
"  of  it ;  or  if  he  hears  it  read,  it  is  no  publication  of  it ;  for  before  he 
"  reads  or  hears  it,  he  can't  know  it  to  be  a  libel ;  or  if  he  hears  or  reads 
•'  it,  and  laughs  at  it,   it  is  no  publication  of  it ;  but,  if  after  he  has  read 
"  or  heard  it,  he  repeats  it,  or  any  part  of  it  in  the  hearing  of  others, 
"  or  after  that  he  knows  it  to  be  a  libel  he  reads  it  to  others,  that  is  an, 
*'  unlawful  publication  of  it ;  or  if  he  writes  a  copy  of  it,  and  does  not 
"  publifh  it  to  others,  it  is  no  publication  of  the  libel ;  for  every  one 

"  who 
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"  who  fhall  be  convi&ed  ought  to  be  contriver,  procurer  or  publisher 
*«  of  it,  knowing  it  to  be  a  libel.  But  it  is  great  evidence  that  he  pub- 
tc  lifhed  it,  when  he,  knowing  it  to  be  a  libel,  writes  a  copy  of  it ;  unlefs 
"  afterwards  he  can  prove  that  he  delivered  it  to  a  magiftrate  to  examine 
"  it;  for  then  the  act  fubfequent  explains  his  intention  precedent.  Vide 
*'  reader,  BraB.  lib.  3.  trail de  Corona,  cap.  36^/0.  155.  Fiat  autem injuria, 
«•  cum  quit  pugno  percuff'usfuerit,  verberatus,  vulneratus,  feu  fujlibus  ccefus ;, 
"  verum  etiam  cum  ei  convitium  dictum  fuerit  -,  vel  de  eo  J  actum  carmen 
"  Jaw  of  urn." 

Hereupon  it  may  be  obferved,  1,  that  Coke  was  attorney  general  when 
the  firft  cafe,  and  chief  juftice  when  the  fecond  was  adjudged.     2,  By  the 
{tat.  3  Hen.  VII.  it  was  ordained  that  the  chancellor  and  treafurer,  and  the 
keeper  of  the  kings  privy  feal,  or  two  of  them,  calling  to  them  a  bimop 
and  a  temporal  lord  of  the  kings  moft  honorable  privy  council,  and  the 
two  chief  juftices  of  the  kings  bench  and  common  pleas,  or  other  two 
juftices  in  their  abfence,  fhould  have  authority  to  punifh  certain  offend- 
ers ;   and  by  the  ftat.  21  Hen.  VIII.  the  prefident  of  the  conncil  was  made 
their  aflbciate.     After  the  making  of  thefe  ftatutes  it  was  held  that  the 
former  did  not  raife  anew  court;   but  related  wholly  to  the  court  of  ftar- 
chamber  ;    of  which  lord  Bacon,  in  his  hiftory  of  Henry  the  Vllth,  after 
mentioning  the  aforefaid  ftatute,  fays.    "   This  court  is  compounded  of 
"  good   elements,  for  it  confifteth  of  four  kinds  of  perfons,  counfellors, 
"  pears,  prelates,   and  chief  judges.     It  difcerneth   principally   of  four 
*'  kinds  of  caufes,  forces,   frauds,  crimes  various  of  flellionate,  and  the 
"  inchoationsor  middle  acts  towards  crimes  capital  or  heinous  not  actually 
"  committed  or  perpetrated."    Now  Jlellionate  js  a  mere  civil  law  term, 
denoting  all  frauds  for  which  there  is  no  particular  denomination,  and 
feveral  kinds  of  fraud  are   punifhed  criminaliter  by  that  law  under  the 
name  of  Jlellionate  that  are  not  liable  to  any  criminal  profecution  by  the 
laws  of  England.     3,  It  does  not  appear  by  what  members  of  the  court  the 
refolutions  contained  in  either  of  thefe  cafes  were  made,  judgment  being 
pronounced  according  to  the  majority  of  voices.     4,  It  is  not  improbable 
that  the  bifhop  was  influenced  by  the  civil  law,  which  fo  far  governed 
in  his  own  court,  and  he  might  influence  others.    Archbithop  Laud,  who 
was  frequently  lefs  referved  in  declaring  his  opinion,  or  his  realbns,  than 
fome  of  his  brethren,  when  judgement  was  given  againft  Bajlivick,  Burton x 

and 
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and  Prynne,  on  which  occalion  he  was  the  chief  fpeaker,  obferved  that 
thepunifhment  of  libels  was  in  fome  cafes  capital  by  the  Imperial  laws,  as 
appeared  by  ihcCode,  1.  9.  t.  36,  meaning  the  edict  oiValentinian  and  Vakns 
aforecited.  5,  No  precedent,  or  authority  at  common  law,  faving  the 
fingle  parfage  in  BracJon,  which  is  evidently  taken  from  Jujli?iians  insti- 
tutes, is  cited  to  warrant  the  refolutions  made  in  thefe  cafes;  and  if  thefe 
judges  were  influenced  by  the  civil  law  informing  them,  it  cannot  reafon- 
ably  be  expected  that  they  fhould  exprefsly  acknowledge  that  influence  at 
the  time  when  they  refolved  that  their  fellow-fubjects  cenfuring  their  con- 
duct, or  that  of  others,  mould  become  liable  to  fuch  fevere  penalties,  as 
in  fome  cafes  to  be  difmember'd  for  it,  whereby  they  feem  to  have  inclined 
to  the  feverity  of  the  Imperial  laws  as  far  as  their  power  would  permit, 

capital  offences  not  being  within  their  cognizance. And  thus  having 

ftated  the  preceding  particulars,  I  mall  leave  the  point  of  influence  of  the 
Imperial  laws  upon  thefe  refolutions,  which  in  feveral  refpects  fo  far  re- 
fembledthem,  to  the  judgment  of  others. 

But  thefe  two  ftar-chamber  cafes  not  only  containing,  according  to  lord 
Cokes  account  of  them,  a  body  of  laws  touching  libels,  but  the  fame 
having  been  from  time  to  time  before  and  fince  the  revolution  quoted  and 
relied  on  by  the  crown  lawyers,  references  made  to  them,  as  primary  au- 
thorities, by  fubfequent  reporters,  and  the  principal  refolutions  they  con- 
tain delivered  for  law  by  -other  authors,  one  of  whom,  the  author  of  the 
treatife  intitled  *'  State  Law,  or  the  doctrine  of  Libels  difcuiTed  and  exa- 
"  mined,"  fpeaking  of  the  firft  cafe  fays,  "  This  cafe  contains  the  bed 
**  fyftem  of  the  doctrine  of  libels  that  is  to  be  found,  and  one  would  think 
"  is  fo  full  and  plain  as  that  all  future  doubts  that  could  arife  in  this 
<e  learning  might  be  fettled  and  expounded  by  it,"  I  fhall  endeavour  in 
the  next  place  to  give  them  a  proper  examination,  fo  far  as  relates  to  my 
propofition,  and  thereupon  fhall  fir  ft  confider  their  authority,  and  for  that 
end  fet  forth  the  origin  and  abolition  of  this  court,  with  fome  other  par- 
ticulars relative  to  it. 

Sir  Henry  Spelman,  in  his  difcourfe  upon  the  original  of  the  terms,  fays, 
"  As  for  the  ftar-chamber,  it  is  in  lieu  of  that  which  was  in  ancient  time 
*'  the  counfel-chamber,  andjpe£ula  regni,  the  watch-tower  of  the  king- 
45  dem ;  where  the  barons  and  other  of  the   kings  counfel  ufed  to  meet 

H  "  ad 
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"  ad ' profpiciendam  fovendamque  remp.  to  difcover,  prevent,  and  fupprefs 
"  all  dangers  and  enormities  occurrent,  and  to  provide  for  the  fafety  and 
'««  good  of  the.  kingdom." 

Lord  Bacon,  in  his  hiftory  aforementioned,  fays,  '*  the  authority  of 
'«  the  ftar-chamber,  which  before  fubfifted  by  the  ancient  common  laws 
"  of  the  realm,  was  confirmed  in  certain  cafes  by  adt  of  parliament. 
"  This  court  is  one  of  the  fageft  and  nobleft  inftitutions  of  this  kingdom. 
"  For  in  the  diftribution  of  courts  of  ordinary  juftice  (befides  the  high 
"  court  of  parliament)  in  which  diftribution  the  kings  bench  holdeth 
"  the  pleas  of  the  crown,  the  common  place  pleas  civil,  the  exchequer 
'k  pleas  concerning  the  kings  revenue,  and  the  chancery  the  pretorian 
"  power  for  mitigating  the  rigour  of  law,  in  cafe  of  extremity,  by  the 
"  confcience  of  a  good  man  ;  there  was  neveithelefs  always  refer ved  a 
"  high  and  preeminent  power  to  the  kings  council,  in  caufes  that  might 
rt  in  example  or  confequence  concern  the  fiate  of  the  common  wealth  ; 
"  which  if  they  were  criminal,  the  council  ufed  to  fit  in  the  chamber 
"  called  the  ftar-chamber;  if  civil,  in  the  white  chamber,  or  white-hall. 
"  And  as  the  chancery  had  the  pretorian  power  for  equity ;  lb  the  ilar- 
"  chamber  had  the  cenforian  power  for  offences  under  the  degree  of 
"  capital." 

Ld.  Coke,  in  his  4th.  inftitute,  chap.  5.  which  treats  of,  ««  The  hon- 
"  ourable  court  of  ftar-chamber,  coram  rege  &  concilto  fuo ;  of  ancient 
"  time  coram  rege  in  camera,  &c."  fays,  "  It  is  the  moft  honourable  court 
"  (our  parliament  excepted)  that  is  in  the  Chrijlian  world,  both  in  re- 
41  fpedl:  of  the  judges  of  the  court,  and  of  their  honourable  proceeding 
"  according  to"  their  juft  jurifdidion,  and  the  ancient  and  juft  orders  of 
"  the  court ;  for  the  judges  of  the  fame  are  (as  you  have  heard)  the  gran- 
"  dees  of  the  realm,  the  lord  chancellor,  the  lord  treafurer,  the  lord  pre- 
"  fident  0i  the  kings  councel,  the  lord  privy  feal,  all  the  lords  fpiritual, 
"  tempofal,  and  others  of  the  kings  moft  honourable  privy  councel,  and 
**  the  principal  judges  of  the  realm,  and  fuch  other  lords  of  parliament 
"  as  the  king  fliall  name.  And  they  judge  upon  confeflion,  or  depofition 
"  of  witnefies  :  and  the  court  cannot  fit  for  hearing  of  caufes  under  the 
'.&  nnmber  of  eight  at  the  leafl.  And  it  is  truly  laid,  curia  camera  Jlellatcey 
«  fi  vet  uf  at  em  f peel  emus,  eji  antiquijlma;  ft  dignitatem,  honoratijjima.  This 
1  court, 


upon  Public  Affair s^   considered.  51 

f*  court,  the  right  inftitution  and  ancient  orders  thereof  being  obferved, 
«<  doth  keep  all  England  in  quiet." 

"  Albeit  the  ftile  of  the  court  be  coram  rcgc  &  concilia,  yet  the  kinp-s 
"  councel  of  that  court  hear  and  determine  caufes  there,  and  the  king  in 
"  judgment  of  law  is  always  in  court." 

Rtffjiportb,  in  his  hiftorical  colle&ions  [p  ],  has  given  an  abftracl:  of 
a  treatife  written  by  a  perfon  well  acquainted  with  the  proceedings  of  this 
court,  wherein,  among  other  things,  it  is  laid  that,  "  without  perad- 
ct  venture  thofe  good  laws  made  in  Edward  I  lids,  time,  to  preferve  the 
*c  liberty  of  the  fubjecl,  were  chiefly  grounded  upon  the  unlimited  power 
"  which  this  court  did  then  take  to  itfelf."  And  afterwards  that,  "  This 
**  court  for  the  moft  part  is  replenished  with  dukes,  marqueiTe«j  earls, 
««  barons  ;  alfo  with  reverend  arch-bifhops  and  prelates,  grave  councellors 
"  of  flate,  learned  judges,  fuch  a  compofition  for  juftice,  religion,  and 
**  government  as  may  be  well  and  truly  faid  (whilfl  fo  great  a  prefence 
"  kept  within  their  bounds)  Mercy  and  truth  ivere  met  together." 

"  Their  number  in  the  reign  of  Henry  VII.  and  Henry  VIII.  have 
"  been  near  forty  at  one  time,  and  thirty  in  the  reign  of  Elizabeth  oft 
"  times;  but  fince  much  leflened.  In  king  Charles  time  there  hath 
«■«  been  twenty  four  and  twenty  fix  at  a  time,  as  in  the  cafes  of  Mr.  Cham' 
"  hers,  Sir  James  Bagg,  the  bifhop  of  Lincoln,  and  others." 

"  Archbifliop  Whitgift  did  conflantly  in  this  court  maintain  the  liberty 
"  of  the  free  charter,  that  none  ought  to  be  fined  bxxtfaho  contenemento ; 
"  he  feidom  gave  any  fentence,  but  therein  did  mitigate  in  fomething  the 
"  acrimony  of  thofe  thatfpake  before  him;  but  the  flaviihpunimment  of 
u  whipping,  ccc.  was  not  heard  to  come  from  the  noble  fpirits  in  thofe 
"  times  fitting  in  that  honourable  prefence." 

"  When  once  this  court  began  to  fwell  big,  and  was  delighted  with 
"  blood  which  fprung  out  of  the  ears  and  fhoulders  of  the  punifhed,  and 
[t  nothing  would  fatisfy  the  revenge  of  fome  clergymen  but  cropt  ears, 
"  flit  noles,  branded  faces,  whipt  backs,  gag'd  mouths,  and  withal  to  be 
"  thrown  into  dungeons,  and  fome  to  be  banifhed  not  only  from  their 
:e  native  country  to  remote  iflands,  but  by  order  of  that  court  to  be  fepa- 

[  p  ]  Vol.  ILL 
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"  rated  from  wife  and  children,  who  were  by  their  order  not  permitted 
««  to  come  near  the  prifon  where  their  hufbands  lay  in  mifery,  then  began 
«*  the  EngliJIi  nation  to  lay  to  heart  the  llavim  condition  they  were  like 
"  to  come  unto  if  this  court  continued  in  its  greatnefs."  Then  follow 
records  touching  ancient  proceedings  in  this  court,  tranfcribed  out  of 
manufcripts  which  remained  there,  and  among  them  the  following,-  to 
wit, 

«  Trm.S.E/iz.fo/. 138." 

"  Ordinances  for  reformation  of  diforders  in  printing  and  felling  of 

books." 

To  elucidate  this  matter  I  (hall,  from  the  3d.  Inftitute,  fet  forth  the 
flat.  3  Hen.  VII. 

"  It  is  ordained  that  the  chancelour  and  treafurer  of  England,  and  the 
"  keeper  of  the  kings  privy  feal,  or  two  of  them,  calling  to  them  a  bifhop 
"  and  a  temporal  lord  of  the  kings  moft  honourable  privy  council,  and 
"  the  two  chief  juftices  of  the  kings  bench  and  common  pleas  for  the 
"  time  being,  or  other  two  juftices  in  their  abfence,  upon  bill  or  infor- 
'*  mation  [y]  put  to  the  faid  lord  chancelour  or  any  other  againft  any  perfon 
"  for  unlawful  maintenance,  giving  of  liveries,  figns  and  tokens,  and  re- 
*'  tainers  by  indentures,  promifes,  oaths,  writings  or  otherwife,  imbrace- 
"  ries  of  his  fubje&s,  untrue  demeaning  of  flieriffs  in  making  of  pannels, 
*'  and  other  untrue  returns  by  taking  of  money,  by  injuries,  by  great  riots, 
"  and  unlawful  affemblies,  have  authority  to  call  before  them  by  writ 
"  or  privy  feal  the  faid  mifdoers,  and  they  and  other  by  their  difcretion, 
"  by  whom  the  truth  may  be  known  to  examine,  and  fuch  as  they  find 
«.«  therein  defective,  to  punifh  them  after  their  demerits,  after  the  form 
"  and  effecT:  of  ftatutes  thereof  made,  in  like  manner  and  form  as  they 
"  mould  and  ought  to  be  punifhed  if  they  were  thereof  convicl:  after  the 
V  due  order  of  law." 

[  1  ]  Quwt  whether  informations  di«i  not  originate  in  this  court. 

"  Lord 
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"'Lord  Coke,  after  having  treated  of  the  court  of  ftar-chamber,  and 
"  fet  forth  this  ftatute,  from  the  whole  draws  fix  conclufions,  whereof 
««  the  fourth  is  this."  Fourthly,  this  Act  in  one  point  is  introductory  of 
"  a  new  law,  which  the  former  court  had  not,  viz.  to  examine  the  de- 
"  fendant,  which  being  underftood  after  his  anfwer  made,  to  be  upon 
**  oath  upon  interrogatories,  which  this  ancient  court  proceeding  in  cri- 
"  minal  caufes  had  not,  nor  could  have  but  by  act  of  parliament,  or  pre- 
"  fcription,  the  want  whereof,  efpecially  in  matters  of  frauds  and  deceits 
"  (being  like  birds  clofely  hatched  in  hollow  trees)  was  a  mean  that  truth 
"  could  not  be  found  out;  but  before  the  ftatute  the  anfwer  was  upon 
"  oath." ' 

This  act  exprefsly  acknowledges  that  the  perfons  who  mould  be  pu- 
nifhed  by  force  of  it  were  not  to  be  convicted  after  the  due  order  of  law ; 
and  as  the  fafety  of  the  fubject  requires  that  they  be  convicted  only  accord- 
ing to  the  due  order  of  law,  innocence  of  the  crime  being  infurficient  to 
fecure  the  party  accufed  when  a  departure  from  the  due  courfe  of  law 
takes  place  in  the  proceedings,  it  may  be  faid,  in  my  opinion,  to  have 
born  testimony  againft  itfelf.     Ld.  Coke  takes  no  notice  of  this  part  of  the 
act,  nor  that  the  courfe  of  judicial  proceedings  eftablifhed  by  it  was  incon- 
fiftent  with  the  Great  Charter,  which,  in  the  proeme  to  his  commentaries 
thereon,  he  had  before  obferved  had  been  confirmed,  eftabliihed  and  com- 
manded to  be  put  in  execution  by  thirty  two  feveral  acts  of  parliament  ; 
but  favouring  the  new  law  thereby  introduced,  which  gave  power  to  the 
judges  appointed  by   the  act,  according  to  their  conftru&ion,  to  examine 
the  defendant  after  his  anfwer  made,  upon  oath  upon  interrogatories,  at 
their  difcretion,  he   afligns  a  reafon  for  giving  this  power,  which  refpects 
all  the  offences  committed  to  their  cognizance,  tho'  more  efpecially  frauds, 
to  wit,  that  •*  the  want  of  it  was  a  mean  that  truth  could  not  be  found 
"  out."     After  making  this  act,  the  party  accufed,  inftead  of  being  tried 
by  his  peers,  on  prefentment  or  indictment,  and  convicted   upon  lawful 
evidence,  the  witnefies  appearing  perfonally  in  open  court,  and    giving 
their  teftimony  viva  voce,  fubject  to  that  occafional'  and  free  examination 
which  beft   difcovers   the   truth,  was  not  only  liable  to  be  tried  by  the 
judges  thus  appointed,  on  a  bare  information,  by  the  written  deposition 
of  witnefies,  made  on  examination  upon  interrogatories  out  of  court; 

but 
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but  moreover  compellable  by  fine   and   imprisonment,  to  give  evidence 
againft  himfelf,  contrary  to  the  excellent  maxim  of  our  constitution,  nemo 
.tenet ur  feipfum  prodere,  m  man  is  obliged  to  betray  himfelf;  and  it  appears 
to  me  fomewhat  extraordinary  that  Sir  Edwd  Coke  Should  thus  far  approve 
of  this  compulfory  power,  efpecially  coniidering  what  himfelf  had  before 
faid  in  his  commentary  on   the  29th  chapter   of  Magna  Charta,  which 
provides  that  no  freeman  mall  be  condemned  but  by  the  lawful  judgment 
of  his  peers,  nor  patted  upon  but  by  the  law  of  the  land,  that  is,  by  the 
due  courfe  and  procefs  of  law  ;    viz.    "   Againft  this  ancient  and  funda- 
h.h.vii.    «  mental  law,  and  in  the  face  thereof,  I  find  an  Act  of  parliament  made, 
"  that  as  well  juftices  of  affile  as  juftices  of  peace  (without  any  finding 
"  or  prefentment  by  the  verdict  of  twelve  men)  upon  a  bare  information 
"  for  the  king  before  them  made,  fhould  have  full  power  and  authority 
"  by  their  difcretions   to  hear  and  determine  all  offences  and  contempts 
"  committed  or  done  by  any  perfon  or  perfons  againft  the  form,  ordinance 
■"  and  effect  of  any  Statute  made  and  not  repealed  &cc.    By  colour  of  which 
"  act,  Shaking  this  fundamental  law,  it  is  not  credible  what  horrible  op- 
<c  preflions  and  exactions,  to  the  undoing  of  infinite  numbers  of  people, 
"  were  committed    by   Sir  Richard  Empfon,  and  Edmd   Dudley,    being 
"  juftices  of  the   peace,  thro'  out    England;  and  upon  this  unjuft  and 
"  injurious  act  (as  commony  in  like  cafes  it  falleth  out)  a  new  office  was 
"  eredted,  and  they  made  matters  of  the  kings  forfeitures." 
1.  n. via.         "  But  at  the  parliament  holden  in  the  firftyear  of  Hen.  VIII,  this  act 
c^- 6-         «'  of  11  H.  VII.  is  recited,  and  made  void,  and  repealed,  and  the  reafon 
"  thereof  is  yielded,  for  that  by  force  of  the  faid  act,  it  was  manifestly 
"  known,  that  many  finifter  and  crafty,  feigned  and  forged  informations, 
"  had  been  purSued  againft  divers   of   the  kings  fubjects,  to  their  great 
"  damage,  and  wrongful  vexation  :  and  the  ill  fuccefs  hereof,  and  the 
"  fearful  ends  of  thefe  two  oppreflbrs,  Should  deter  others  from  com- 
*•  mitting  the  like,  and  Should  admonish  parliaments,  that  inftead  of  this 
"  ordinary  and  pretious  trial  per  legem  terra,  they  bring  not  in  ablolute 
*'  and  partial  trialls  by'  discretion." — This  paffage,  by  the  way,  is  fubmit- 
"  ted  to  the  confideration  of  the  promoters  of  excife  laws. 

And 
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And  this  author,  in  the  firft  chapter  of  his  fourth  Inftitute,  wherein 
he  treats,  "  of  the  High  Court  of  Parliament,"  refuming  this  fubject, 
writes  as  follows, 

"■  There  was  an  act  of  parliament  made  in  the  1 1  year  of  king  Hen.  VII. 
"  which  had  a  fair  flattering  preamble,  pretending  to  avoid  divers  mif- 
'*  chiefs,  which  were,  1,  To  the  high  difpleafure  of  Almighty  God.  2, 
"  The  great  let  of  the  common  law,  and  3,  The  great  let  of  the  wealth 
"  of  this  land  :  and  the  purview  of  that  act  tended  in  the  execution  con- 
"  trary,  ex  diametro,  viz.  to  the  high  difpleafure  of  Almighty  God,  the 
•'  great  let,  nay  the  utter  fubverfion  of  the  common  law,  and  the  great 
"  let  of  the  wealth  of  this  land,  as  hereafter  mall  manifeftly  appear. 
"  Which  act  followeth  in  thefe  words  :" 

The  king  our  foveraign  lord   calling  to  his  remembrance   that   many 
ftatutes  and  ordinances  be   made  for  the  punifhment  of  riots,  unlawful 
afl'emblies,  reteinders  in  giving  and  receiving  of  liveries,  figns  and  tokens 
unlawfully,  extortions,  maintenances,  imbracery,  exceflive  taking  of  wages 
contrary   to  the  ftatute  of  labourers   and  artificers,   the  ufe  of  unlawful 
games,  inordinate  apparel,  and  many  other  great  enormities  and  offences, 
which   been  committed  and  done  daily  contrary  to  the  good  ftatutes,  for 
many  and  divers  behoveful  confiderations  feverally  made   and  ordained, 
to   the  difpleafure  of  Almighty  God,   and  the  great  let  of  the  common 
law  and  wealth  of  this  land,  notwithstanding  that  generally  by  the  juftices 
of  the  peace  in  every  (hire  within  this  realm  in  the  open  feffions  is  given 
in   charge  to  eno1uire  of  many  offences  committed  contrary  to  divers  of 
the  faid  ftatutes  and  divers  enquefts  thereupon  there  ftraitly  fvvorn,  and 
charged  before  the  faid  juftices  to  enquire  of  the  premifles,  and  therein  to 
prefent  the  troth  which  any  letted  to  be  found  by  imbracery,  maintenance, 
corruption  and  favour;  by  occafion  whereof  the  faid  ftatutes  be  not,  nor 
cannot  be  put  in  due  execution  :  For  reformation  whereof,  for  fo  much 
that  before  this  time  the  faid  offences,  extortions,  contempts,  and  other 
the  premifles  might  not,  nor  as  yet  may  be  conveniently  punifhed  by  the 
due  order  of  the  law,  except  it  were  firft  found  and  prefented  by  the  ver- 
dict of  twelve  men  thereto  duly  fworn,  which  for  the  caufes  afore  re- 
hearfed  will  not  find  nor  yet  prefent  the  truth  :  Wherefore  be  it  by  the 
advice  and  affent  of  the  lords  ipiritual  and  temporal,  and  the  commons 
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in  this  prefent  parliament  affembled,  and  by  authority  of  the  fame  enacted, 
ordained   and  eftablifhed,    that  from  henceforth  as  well   the  juftices  of 
aflife  in  the  open  feffions  to  beholden  afore  them,  as  the  juftices  of  peace 
in  every  county  of  the  faid  realm,  a  upon  information  for  the  king  before 
them  to  be  made,  have  full  power  and  authority  b  by  their  difcretion  to 
ny  ir.dia.   jiear  anci  determine  all  offences  and  contempts  committed  and  done  by  any 
perfon  or   perfons  againft  the  form,   ordinance  and  effed  of  c  any  ftatute 
made  and  not  repealed,  and  that  the  faid  juftices  upon  the  faid  informa- 
tion have  full  power  and  authority  to  award  and  make  like  procefs  againft 
the  faid  offenders  and  every  of  them,  as  they  mould  or  might  make  againft 
fuch  perfon  or  perfons  as  been  prefent  and  indided  before  them  of  trefpafs 
done  contrary  to  the  kings  peace,  and  the  faid  offender  or  offenders  duly  to 
punifh  according  to  the  purport,  form  and  effect  of  the  faid  ftatutes.    Alfo 
be  it  enacted  by  the  faid  authority,   that  the  perfon  which  (hall  give  the 
laid  information  for  the  king  (hall  by  the  difcretion  of  the  juftices  con- 
tent and  pay  to  the  faid  perfon  or  perfons  againft  whom  the  faid  informa- 
tion fhall    be    fo  given    his  reafonable  cofts  and  damages  in  that  behalf 
fuftained,  if  that  it  be  tried  or  found  againft  him  that  fo  giveth  or  makcth 
any  fuch  information.     Provided  always  that  any  fuch  information  extend 
not  to  treafon,  murder,  or  felony,  nor  to  any  other  offence  wherefore  any 
perfon  fhall  lole  life,  or  member,  nor  to  lofe  by  nor  upon  the  fame  infor- 
mation any  lands,  tenements,  goods  or  chattels  to  the  party  making  the 
fame  information.      Provided   alfo  that  the   faid  informations   fhall  not 
extend   to  any  perfon  dwelling  in   any  other  fhire  than  there  as  the  faid 
information  fhall  be  given  or  made,  faving  to  every  perfon  and  perfons, 
cities,  and  towns,  all  their  liberties  and  franchifes  to  them  and  every  of 
them  of  right  belonging  and  appertaining. 

"  By  pretext  of  this  law  Empfon  and  Dudhy  did  commit  upon  the  fub- 
"  jed  unfufferable  preffures  and  oppreffions,  and  therefore  this  ftatute  was 
*'  juftly  icon  after  the  deceafe  of  Hen.  VII.  repealed  at  the  next  parlia- 
*'  ment  after  his  deceafe,  by  the  flat,  of  i  Hen.  VIII.  cap.  6. 

"  A  good  caveat  to  parliaments  to  leave  all  caufes  to  be  meafured  by  the 
"  golden  and  ftreight  met  wand  of  the  law,  and  not  to  the  incertain  and 
"  crooked  cord  of  difcretion." 

"  It 
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"  It  is  not  almoft  credible  to  forefee,  when  any  maxim  or  fundamental 
**  law  of  this  realm  is  altered,  (as  elfewhere  has  been  oblerved)  what  dan- 
fc  gerous  inconveniences  do  follow;  which  moftexprefsly  appeareth  by  this 
"  mod  unjuft  and  ftrange  act  of  11  Hen.  VII.  for  hereby  not  only  Empfon 
*'  and  Dudley  themfelves,  but  fuch  juftioes  of  peace  (corrupt  men)  as 
'«  they  cauled  to  be  authorized,  committed  moft  grievous  and  heavy  op- 
*'  preffions,  and  exactions,  grinding  of  the  face  of  the  poor  fubjects  by 
c<  penal  laws  vbe  they  never  fo  obfokte  or  unfit  for  the  time)  by  information 
"  only,  without  any  prefentment  or  trial  by  jury,  being' the  ancient  birth- 
"  right  of  the  fubject  ;  but  to  hear  and  determine  the  fame  by  their  dif- 
"  cretion,  inflicting  fuch  penalty  as  the  ftatutes  not  repealed  impofed. 
"  Thefe  and  other  like  opprefiions  and  exactions  by  or  by  the  means  of 
"  Empfon  and  Dudley,  and  their  inflruments,  brought  infinite  treafures  to 
"  the  kings  cofers,  whereof  the  king  himfelf  in  the  end  with  great  grief  *  rn  the 
•«  and  compunction  repented,  as  in  d  another  place  we  have  obferved."       theco  Vtrf 

*'  This  ftat.  of  1 1  Hen.  V 11.  we  have  recited,  and  fhewed  the  mil  incon-    Wardsand 

J  Livenes. 

w  veniences  thereof,  to  the  end  that  the  like  mould  never  hereafter  be 
"  attempted  in  any  court  of  parliament.  And  that  others  might  avoid 
"  the  fearful  end  of  fhofe  two  time-fervers,  Empfon  and  Dudley.  Qui 
41  eorum  vejligiis  injijlunt,  eorum  exitus  perhorrefcant." 

Here  we  have  an  exprefs  declaration  made  by  parliament,  that  before 
the  making  of  this  act  the  offences  thereby  intended  to  be  puniihed  ac- 
cording to  the  courfe  of  judicial  proceedings  introduced  by  it,  could  not 
be  conveniently  punifhed  by  the  due  order  of  the  law,  except  it  were 
firft  found  and  prefented  by  the  verdict  of  twelve  men  thereto  duly  fworn, 
as  well  as  the  declaration  of  lord  Coke,  that  proceeding  by  prefentment 
and  trial  by  jury  are  the  ancient  birth  right  of  the  fubject. 

Thefe  acts  of  the  3  and  1 1  of  Hem  VII.  which  fo  far  refemble  each 
other,  were  both  apparently  made  in  direct  repugnance  to  the  great  char- 
ter, notwithftanding  the  different  treatment  given  them  by  Sir  Edwd.  Coke. 
The  former  indeed  remained  in  force  when  this  great  author  wrote  his 
commentaries;  but  this,  I  apprehend,  will  not  juftify  his  favouring  fo 
far  the  power  thereby  given  to  compel  the  peribn  accufed  to  give  tefli- 
mony  againft  himfelf,  reiembling  herein  the  proceedings  of  the  holy  office 
of  inquifition;  and  the  reafon  afligned  by  him  for  granting  this  extraor- 
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dinary  power,  to  wit,  that  it  is  a  mean  of  finding  out  the  truth,  is,  as  we 
have  feen,  the  fole  reafon  whereon  the  ufe  of  torture  is  founded  by  the 
civil  law.  To  all  which  let  us  add  what  is  faid  by  baron  Pufendorf[r], 
"  that  as  no  man  is  bound  to  aceufe  himfelf  in  the  civil  court,  or  to  make 
"  any  voluntary  confefiion  of  his  crimes,  fo  it  is  unjuft  in  criminal  cafes 
"  to  put  the  prifoner  to  declare  his  innocence  upon  oath." 

Lord  Cokes  lad:  conclufion  drawn  from  the  ftat.  3  Hen.  VII.  and  from 
what  he  had  faid  refpetting  the  court  of  ftar-chamber,  is,  "  that  the  ju- 
*'  rifdiction  of  this  court  dealeth  not  with  any  offence  that  is  not  malum 
*'  in  fe,  againft  the  common  law,  or  malum  prohibitum,  againft  fome 
«•  ftatute  j"  and  yet,  in  the  cafe  of  Eaton  againft  Allen,  in  his  4th.  Report, 
it  is  faid  that  this  court  could  punifh  by  their  abfolute  power  what  was 
not  punifhable  by  the  ordinary  courfe  of  the  law. 

The  abolition  of  this  court,  with  the  reafons  for  it,  will  beft  appear 
from  the  words  of  the  act  of  parliament  paffed  in  the  fixteenth  year  of 
the  reign  of  king-Charles  I.  entitled,  "  An  act  for  the  regulation  of  the 
*'  privy  council,  and  for  taking  away  the  court  commonly  called  the  Star- 
"  chamber,"  to  wit : 

"  Whereas  by  the  great  charter,  many,times  confirmed  in  parliament, 
"  it  is  enacted,  That  no  freeman  fhall  be  taken  or  imprifoned,  or  difieifed 
"  of  his  freehold  or  liberties,  or  free  cuftoms,  or  be  outlawed  or  exiled, 
'.*  or  otherwife  deftroyed,  and  that  the  king  will  not  pafs  upon  him,  or 
J*  condemn  him  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
"  land  ;  (2.)  and  by  another  ftatute  made  in  the  fifth  year  of  the  reign  of 
"  king  Edward  the  third,  it  is  enacted,  That  no  man  fhall  be  attached 
"  by  any  accufition,  nor  forejudged  of  life  or  limb,  nor  his  lands,  tene- 
"  ments,  goods  nor  chattels  feized  into  the  kings  hands  againft  the  form 
"  of  the  great  charter,  and  the  law  of  the  land;  (;)  and  by  another 
"  ftatute  made  in  the  five  and  twentieth  year  of  the  reign  of  the  fame 
"  king  Edward  the  third,  It  is  accorded,  affented,  and  eftablifhed,  That 
"  none  fhall  be  taken  by  petition  or  ftiggeftion  made  to  the  king,  or  to 
"  his  council,  unlefs  it  be  by  indictment  or  prefentment  of  good  and 
•i  lawful  people  of  the  fame  neighbourhood  where  fuch  deeds  be  done, 
"  in  due  manner,  or   by  procels  made  by  writ  original  at  the  common 
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<c  law,  and  that  none  be  put  out  of  his  franchise  or  freehold,  unlefs  he  be 
*'  duly  brought  in  to  anfwer,  and  fore-judged  of  the  fame  by  the  courfe 
"  of  the  law;  and  if  any  thing  be  done  againft  the  fame,  it  fhall  be  re- 
"  d  re  fled  and   holdcn  for  none :   (4)  And  by  another  ftatute  made  in  the 
<c  eight  and  twentieth  year  of  the  reign  of  the  fame  king  Edward  the 
*'  third,  it  is  amongft  other  things  enacted,  That  no  man,  of  what  eftate 
t*  or  condition  fo  ever  he  be,  fhall  be  put  out  of  his  lands  or  tenements, 
*'  nor  taken,  nor  imprifoned,  nor  disinherited,  without  being  brought  in  to 
"  anfwer  by  due  procefs  of  law  :  (5)  And  by  another  ftatute  made  in 
"  the  two  and  fortieth   year  of  the  reign  of  the  faid  king  Edward  the 
t*  third,  it  is  enacted,  That  no  man  be  put  to  anfwer  without  prefent- 
**  ment  before  juflices,  or  matter  of  record,  or  by  due  procefs  and   writ 
f*  original,  according  to  the  old  law   of  the  land ;  and   if  any  thing  be 
"  done  to  the  contrary,  it  fhall  be  void  in  law,    and  holden  for  error : 
f*  (6)  And  by  another   ftatute  made  in  the  fix  and  thirtieth  year  of  the 
'«  fame  king  Edward  the  third,  it  is  amongft  other  things  enacted,  That 
"  all  pleas  which  fhall  be  pleaded  in  any  courts  before  any  the  kings 
"  juftices,  or  in   his  other  places,  or  before  any  of  his   other  minifters* 
"  or  in  the  courts  and  places  of  any  other  lords  within  the  realm,   fhall 
"  be  entered  and  enrolled  in  Latin  :  (7)  And  whereas   by  the'  ftatute 
:t  made  in  the  third  year  of  king  Henry  the  feventh,  power  is  given  to 
"  the  chancellor,  the  lord  treafurer  of  England  for  the  time  being,  and 
rt  the  keeper  of  the  kings  privy  leal,  or  two  of  them,  calling  unto  them 
'•'  a  bifhop  and  a  temporal  lord  of  the  kings  moft  honourable  council,  and 
'*  the  two  chief  juftices  of  the  kings  bench  and  common  pleas,   for   the 
*.  time  being,  or  other  two  juftices  in  their  abfence,  to  proceed  as  in  that 
'  act  is  expreffed,  for  the  punifhment  of  fome  particular  offences  therein 
*  mentioned  :  (8)  And  by  the  ftatute   made  in    the  one  and   twentieth 
'  year  of  king  Henry  the  eighth,  the  president  of  the  council  is  afibciated 
'  to  join  with  the  lord  chancellor  and  other  judges  in  the  faid  ftatute  of 
the  third  of  Henry  the  feventh  mentioned  ;  (9)    but  the   faid  judges 
have  not  kept  themfelves  to  the  points  limited  by  the  faid  ftatute,  but 
have  undertaken  to  punifh   where  no  law  doth  warrant,  and   to  make 
decrees   for  things   having  no  fuch  authority,  and  to  inflict  heavier 
punifhments  than  by  any  law  is  warranted." 
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"  II.  And  forafmuch  as  all  matters  examinable  or  determinable  before 
"  the  faid  judges,  or  in  the  court  commonly  called  the  ftar-ch amber,  may 
**  have  their  proper  remedy  and  redrefs,  and  their  due  punifhment  and 
"  correction  by  the  common  law  of  the  land,  and  in  the  ordinary  courfc 
"  of  juftice  elfewhere  ;  (2)  and  forafmuch  as  the  reafons  and  motives 
**  inducing  the  erection  and  continuance  of  that  court  do  now  ceafe;  (3) 
"  and  the  proceeding,  cenfures,  and  decrees  of  that  court  have  by  expe- 
"  rience  been  found  to  be  an  intolerable  burthen  to  the  fubject,  and  the 
"  means  to  introduce  an  arbitrary  power  and  government;  (4)  and  foraf- 
"  much  as  the  council-table  hath  of  late  times  affumed  unto  itfelf  a  power 
"  to  intermeddle  in  civil  caufes  and  matters  only  of  private  intereft  be- 
"  tween  party  and  party,  and  have  adventured  to  determine  of  the  eftates 
w  and  liberties  of  the  fubjecT:  contrary  to  the  law  of  the  land,  and  the 
"  rights  and  privileges  of  the  fubjecl,  by  which  great  and  manifold  mif- 
*•  chiefs  and  inconveniences  have  ariien  and  happened,  and  much  incer- 
"  tainty  by  means  of  fuch  proceedings  have  been  conceived  concerning 
"  mens  rights  and  eftates>  for  fettling  whereof,  and  preventing  the  like 
M  in  time  to  come," 

**  III.  Be  it  ordained  and  enacted  by  the  authority  of  this  prefent  par- 
•*  liament,  That  the  faid  court  commonly  called  the  Star-chamber,  and 
"  all  jurifdidlion,  power  and  authority  belonging  unto  or  exercifed  in  the 
"  fame  court,,  or  by  any  the  judges,  officers  or  minifters  thereof,  be  from 
"  the  firft  day  of  Auguft,  in  the  year  of  our  Lord  God  one  thoufand  fix 
"  hundred  forty  and  one,  clearly  and  abfolutely  diffolved^  taken  away  and 
M  determined  ; ■  (2)  and  that  from  the  faid  firft  day  of  Auguft,  neither  the 
"  lord  chancellor,  or  keeper  of  the  great  feal  of  England,  the  lord  trea- 
"  furer  of  England,  the  keeper  of  the  kings  privy  feal,  or  prefident  of 
"  the  council,  nor  any  bifliop,  temporal  lord,  privy  counfellor,  or  judge, 
"  or  juftice  whatfoever,  fliall  have  any  pov/er  or  authority  to  hear,  exa- 
"  mine  or  determine  any  matter  or  thing  whatfoever,  in  the  faid  court 
"  commonly  called  the  Star-chamber,  or  to  make,  pronounce  or  deliver 
"  any  judgment,  fentence,  order  or  decree,  or  to  do  any  judicial  or  mi- 
"  nifterial  ad  in  the  faid  court:  (3)  And  that  all  and  every  a£t  and  acts 
««  of  parliament,  and  all  and  every  article,  claufe  and  fentence  in  them, 
"'  and  every  of  them,  by  which  any  jurifdiclion,.  power  or  authority  is 

'.«  givenj 


upo?i  Public  Affair S)   co?ifidered.  61 

•r  given,  limited  or  appointed  unto  the  faid  court  commonly  called  the 
"  Star-chamber,  or  unto  all,  or  any  the  judges,  officers  or  minifters 
"  thereof,  or  for  any  proceedings  to  be  had  or  made  in  the  faid  court, 
"  or  for  any  matter  or  thing  to  be  drawn  into  queftion,  examined  or  de- 
"  termined  there,  fliall  for  fo  much  as  concerneth  the  faid  court  of  Star- 
"  chamber,  and  the  power  and  authority  thereby  given  unto  it,  be  from 
**  the  faid  firft  day  of  Auguft  repealed  and  abfolutely  revoked  and  made 
"  void." 

"  IV.  And  be  it  likewife  enacted,  That  the  like  jurifdiction  now  ufed 
<c  and  exercifed  in  the  court  before  the  prefident  and  council  in  the  mar- 
"  ches  of  Wales;  (2)  and  alfo  in  the  court  before  the  prefident  and 
"  council  eftablifhed  in  the  northern  parts:  (3)  And  alio  in  the  court  com* 
"  monly  called  the  court  of  the  dutchy  of  Lancajler,  held  before  the 
"  chancellor  and  council  of  that  court :  (4)  And  alfo  in  the  court  of  ex- 
"  chequer  of  the  county  palatine  of  Chejler,  held  before  the  chamber- 
"  lain  and  council  of  that  court  j  (5)  the  like  jurifdiction  being  exercifed 
"  there,  fliall  from  the  faid  firft  day  of  Auguft,  one  thoufand  fix  hun- 
*f  drcd  forty  and  one,"  be  alfo  repealed  and  abfolutely  revoked  aftd  made 
"  void  ;  any  law,  prefcription,  cuftom  or  ufage,  or  the  faid  ftatute  made 
"  in  the  third  year  of  king  Henry  the  feventh,  or  the  ftatute  made  the 
"  one  and  twentieth  of  Henry  the  eighth,  or  any  act  or  acts  of  parlia- 
''■  ment  heretofore  had  or  made,  to  the  contrary  thereof  in  any  wife 
"  notwithftanding  :  (6)  And  that  from  henceforth  no  court,  council 
"or  place  of  judicature  fliall  be  erected,  ordained,  conftituted  or  ap- 
"  pointed  within  this  realm  of  England,  or  dominion  of  Wales,  which 
"  fhall  have,  ufe  or  eXercife  the  fame,  or  the  like  juriidiction,  as  is,  or 
"  hath  been  ufed,  practiced  or  exercifed  in  the  faid  court  of  Star- 
"  chamber." 

The  court  of  ftar-chamber  with  all  its  legal  and  affumed  jurifdiction 
power  and  authority,  being  thus  difiblved,  taken  away,  and  determined, 
by  reafon  that  decrees  unwarranted  by  law,  and  without  authority  had 
been  there  m^.de,  and  that  the  proceeding,  cenfures  and  decrees  of  the 
fame  were  fo  extremely  grievous  and  pernicious  in  their  nature  and  effect*, 
with  an  inhibition  to  erect  for  the  future  any  court  which  fhould  have  or 
exercife  the  fame  or  like  jurifdi&ion  as  had  been  therein  exercifed,  the 
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politic   framed   by  this  court  for  the  government  of  the  kingdom  with 
refpect  to  libels  was  thereby  annuled  ;   and  all  fubfequent  attempts  to  en- 
force the  resolutions  of  this  arbitrary  court  thus  abolished,  as  authoritative 
rules  or  laws  flill  fublifting,   are,  in  my  apprehenfion,  utterly  incompa- 
tible with  this  Statute,  and  the  rights  and  liberties  of  the  kingdom.     All 
hifr.ory  proves  that  liberty  without  its  proper  fecurity  becomes  the  cer- 
tain victim  of  power,  its  native  beauty  and  excellence  tempting  the  ravifher 
not  to  preferve,   but  to  feize  and  deftroy  it,  and  a  little  consideration,  I 
prefume,  will  convince  the  intelligent  that  in  limited  monarchies  to  fub- 
ject  the  liberties  of  the  people,   and  in  particular  the  liberty  of  the  prefs, 
wherein  the  reft  are  fo  nearly  concerned,  to  the  difcretionary,  that  is  the 
arbitrary,  decifions  of  a  court  compofed  wholly  or  chiefly  of  the  princes 
privy  council,  is  in  effect  to  prepare  for  their  diminution  or  fuppreflion, 
and  in  time  for  their  total  excifion ;  and   fuch  plainly  was  the  nature  of 
the  decrees  and  reiblutions  of  this  court,  whofe  proceedings  were  confor- 
mable to  the  order  of  the  civil  law,  rather  than  of  the  fundamental  laws 
of  the  land  ;  and  what  Buchanan  fiiid  of  the  judges  in  his  own  country 
may  Well  be  faid  of  the  judges  of  this  court,  that   "  their  government 
"  was  evidently  tyrannical,  their  fole  decifions  being  laws."     All  courts 
do  in  courfe  form  fuch  rules,  decrees  and  refolutions  as  are  Suitable  to  their 
own  nature  ;  wherefore  the  refolutioos  of  this  arbitrary  court,  even  while 
it  fubfifted,  could  not,  I  conceive,  upon  the  principles  of  law,  be  cited 
and  urged  as  proper  precedents  in  the  constitutional  courts  of  the  king- 
dom :  but  the  court  of  Star-chamber  being,   for  the  cauSes,  and  in  the 
manner,    aforeSaid   utterly   abolished,   that   the   refolutions  of  the   fame 
thereby  loft  all  future  force,  or,  in  other  words,  were  thereby  abfolutely 
refcinded,  fo  that  they  could  not  infuturo  be  cited  urged  and  received  as 
law  under  any  denomination  whatever,  appears  to  me  moft  manifeft.     A 
deadly  fountain  being  covered  up,  and  buried,  its  Streams  can  no  longer 
pollute  the  earth,  nor  a  tree  plucked  up  by  the  roots  continue  to  bear  its 
poifonous  fruit.     Caufes  will  ever  produce  their  effects,  whether  their  na- 
ture and  operations  be  in  feafon  attended  to  or  not ;  and  the  parliament 
having  expreSsly  declared  that  the  proceeding,   cenfures  and  decrees  of 
that  court  had  by  experience  been  found  to  be  an  intolerable  burthen  to 
the  Subject,  and  the  means  to  introduce  an  arbitrary  power  and  govern- 
ment 


upc?i  Public  Affairs,  conjidered.  63 

mcnt,  upon  the  adoption  of  thefe  proceedings  for  the  rule  of  our  govern- 
ment can  we  with  reafon  avoid  this  conclufion,  that  the  fame  caufes  will 
in  time  produce  the  fame  effects  ?   * 

But  altho'  it  be  thus  by  act  of  parliament  declared  that  the  proceeding, 
cenfures  and  decrees  of  the  court  of  Star-chamber,  collectively  considered, 
were  fo  extremely  burthenfome  to  the  fubjects,  and  deffructive  of  their 
liberties,  whereupon  the  foundation  of  their  authority  was  taken  away  ; 
yet  having  lately  ken  the  writings  of  feveral  authors,  who  without  par- 
ticularly conlidering  the  intent,  force  or  effect  of  this  ftatute,  or  the 
nature  of  this  court,  would  eftablifh  their  refolutions  reflecting  libels  as 
good  authorities  in  law  at  this  day,  though  they  fcrupple  not  to  cenfure 
their  decrees  in  other  matters,  feeming  to  proceed  as  if  they  thought  it 
was  in  their  power  to  felect  the  refolutions  of  this  court  for  prefervation  or 
condemnation  at  their  difcretion  ;  for  which  purpofe,  among  other  things, 
it  is  laid  that  "  The  houfe  of  commons  were  fo  eager  in  their  zeal  to  de- 
"  ftroy  what  they  called  a  court  of  inquijition,  that  tho'  the  bill  was  of 
"  fo  great  confequence,  yet  they  fent  it  up  to  the  lords  with  only  once 
*«  reading  it,  and  without  its  being  ever  committed,  which  was  a  thing 
'«  perhaps  never  before  heard  of  in  parliament;"  and  for  this  lord  Claren- 
don is  cited;  intending  thereby,  without  fpeaking  out,  to  enervate,  if 
poffible,  the  force  of  the  act,  and  give  ftrength  to  thofe  refolutions  which 
they  favour;  in  order  effectually  to  oppofe  thefe  and  all  fuch  attempts 
I  ihall  confider  this  matter  more  at  large. 

The  mofl  eminent  foreign  lawyers  declare  that  hiftorical  and  philofophi- 
cal  knowledge  are  neceffary  to  juris-prudence;  and  it  is  evident  that  in  free 
itates  the  former  is  oft  times  more  efpecially  ferviceable  in  forming  a  right 
judgment  upon  questions  that  relate  to  the  liberty  of  the  fubject.  With- 
out duely  diitinguifhing  times  we  mould  be  in  danger  of  adopting  for  the 
rule  of  our  conduct  the  determinations  of  men  devoted  to  the  pleafure 
of  princes  impatient  of  thofe  limitations  of  power  which  are  prefcribed 
by  the  law  of  liberty ;  wherefore  I  lhali  proceed  to  ftate  fuch  hifforical 
matters  as  may  give  fome  light  on  the  prefent  occafion. 

James,  king  of  Scotland,  acceded  to  the  crown  of  England  with  fuch 
notions  of  regal  power  as  were  inconfiftent  with  the  constitution  of  this 
kingdom.     There  was  an  effential  difference  in  the  nature  of  the  two 
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monarchies ;  that  of  Scotland  being  abfolute,  and  that  of  England  Yimiu 
ed  :  but  this  prince  attended  the  EngliJJ)  throne  with  intent  to  reduce 
the  iubjc&s  of  this  kingdom  to  the  jame  meafure  of  obedience  with  his 
Scotifi  fubjedts,  and,  in  piain  terms,  to  govern  them  both  according  to 
his  own  will.  Thefe  erroneous  notions  refpecfing  the  Engl/fj  monarchy 
were  evidently  the  chief  fource  of  thofe  difficulties  and  calamities  in 
which  his  pofterity  and  the  whole  kingdom  were  involved.  Foreign  as 
well  as  Englijh  writers  have  afcribed  to  this  prince  thefe  arbitrary  notions  • 
but  it  feems  not  to  have  been  generally  underftood  that  with  refpedt  to 
Scotland  he  was  an  abfolute  prince,  which  power  fuiting  and  confirming 
his  fenfe  of  the  proper  ftate  of  kings,  probably  augmented  his  impatience 
of  the  reflraints  of  power  contained  in  tho  Engli/h  constitution,  and  occa- 
iioned  his  delign  of  freeing  himfelf  from  them ;  wherefore  I  ftial!  pro- 
ceed to  fliew  what  power  he  had  in  Scotland.  Sir  George  Mackenzie  in 
his  "  Jus  Regium,  or  the  jufr.  and  folid  foundations  of  monarchy  in 
1«  general,  and  more  efpecially  of  the  monarchy  of  Scotland,  main- 
*f  tained  againff,  Buchanan,  Naptha/i,  Dolman,  Milton,  Sec."  writes  as 
follows. 

**  The  next  -thing  that  I  am  to  prove  in  this  my  firfl:  propofition,  is, 
i*.  that  our  king  is  an  abfolute  monarch,  and  has  the  fupreme  power 
M  within  this  his  kingdom,  and  this  I  (hall  endeavour  to  prove,  i.  from 
,c  our  pofitive  law,  2.  by  feveral  reafons  deduced  from  our  fundamental  laws 
"  and  cuftoms,  3.  from  the  very  nature  of  monarchy  itfelf,  and  the 
*i  opinion  of  lawyers  who  write  upon  that  fubjecl:,  and  who  define  ablb- 
"  lute  monarchy  to  be  a  power  that  is  not  limited  or  reftricted  by  co- 
"  active  law.     Arnifaus  de  eJJ'entia  majef.  cap.  3.  num.  4." 

"  By  the  z$ati.parl.  15.  James  VI.  [s].  The  parliament  does  acknow- 
"  ledge  that  it  cannot  be  denied  but  his  maje/ly  is  a  free  prince,  of  afove- 
"  reign  power,  having  as  great  liberties  and  prerogatives,  by  the  laws  of 
"  this  realm,  and  frivilege  of  his  crown  and  diadem}  as  any  other  king, 
"  prince  or  potentate  whatfever.  And  by  the  2  atl.parl.  18.  James  VI.  [/], 
"   the  parliament  confenting  to  his  majeftys  reftoring  of  bifliops,  declare 

[s]  holden  at  Edingburgh  the  19th  day  of  December  1597. 
\t\  holden  at  Path  the  9th  day  of  June  1606. 

"  and 
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tl  and  acknowledge  the  abiblutenefs  of  our  monarchy,  in  thefe  words. 
**  The  remeed  whereof  properly  belongs  to  his  majefty,  whom  the  whole  ejlates, 
**  of  their  bounden  duty,  with  mojl  hearty  and  faithful  affection,  humbly 
<c  and  truly  acknowledge  to  be  a  fovereign  monarch,  a'ofolute  prince,  judge 
"  and  governour  over  all perfons,  ejlates  and  caufes,  both  fpiritual  and  tetn- 
"  poral,  within  his  f aid  realm." 

"  And  by  the  firfl:  adt  of  that  fame  parliament,  The  ejlates  and  whole 
"  body  of  this  prefent  parliament,  acknowledge  all  with  one  voluntar,  bum- 
*'  ble,  faithful,  united  heart,  mind  andconfent  his  majejlys  Jbvereign  authority, 
*'  princely  power,  royal  prerogative,  and  privilege  of  his  crown,  over  all 
"  perfons,  ejlates  and  caufes  whatfoever  within  his  J  aid  kingdom." 

Thefe  ftatutes  having  in  fuch  exprefs  terms  declared  that  the  Scoti/h 
monarchy  was  abfolute,  it  is  evident  there  is  no  occafion  to  cite  the  argu- 
ments of  this  learned  author  drawn  from  other  fources  to  prove  it ;  but 
as  the  fafety  of  the  lives,  liberties  and  eftates  of  the  fubject  depends  not 
only  on  known  certain  juft  and  equal  laws,  but  likewife  on  the  integrity, 
indifFerency,  fkill  and  knowledge  of  thofe  who  are  to  pafs  in  judgment 
upon  them,  the  laws  in  effe<ft  being  with  refpect  to  the  parties  concerned 
what  their  application  makes  them ;  fo  that  unlefs  the  flate,  after  enabling 
the  beft  laws,  makes  proper  provifion  for  their  due  execution,  by  men  of 
integrity,  indifference,  ability  and  fortitude,  thofe  laws  will  become  meer 
leaden  rules,  liable  to  be  bent  to  and  fro,  as  cunning  fhall  devife,  and 
power  dictate,  after  obferving  that  the  EngliJh  conflitution  was  in  part 
formed  by  "  the  kings  committing  and  distributing  hi«  whole  power  of 
'*  judicature  to  feveral  courts  of  juflice;"  [u]  and  providing  that  the 
juflices  of  thofe  courts  mould  do  equal  law  and  execution  of  right  to  all 
the  fubjects,  without  having  regard  to  the  kings  commands,  or  other 
caufe  [w]  •,  in  order  to  mew  how  this  matter  flood  in  Scotland,  I  fhall 
let  forth  an  act  made  in  the  8th.  parliament  of  the  faid  king  fames,  held 
at  Edinburgh  on  the  22d.  day  of  May,  in  the  year  1584,  entitled, 

[«]  Cokes  4th.  Inftit.  c.  7.  [«,]  18  Ed.  III.  Stat.  4.  A.  P.  1344. 
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"  Ane  Ac~i  confirming  the  kingis  Majeflies  Royal  power  over  al  Eflaites  and 

'"  fubjeclcs  within  this  rca/me", 

"  Forasmeikle  as  fum  perfones,  being  lately  called  befoir  the 
"  kings  majeflie,  and  his  fecreit  councel :  to  anfwer  upon  certaine  points 
"  to  have  bene  inquired  of  them,  concerning  fum  treaibnable,  feditious, 
"  and  contumelious  fpeaches,  uttered  by  them  in  pulpit,  fchooles  and 
"  utherwaies,  to  the  difdaine  and  reproch  of  his  heines,  his  progenitours, 
"  and  prefent  councel,  contemptuouflie  declined  the  judgement  of  his 
'*  heines,  and  his  faid  councel  in  that  behalfe,  to  the  evill  exempill  of 
•;  utheris  to  do  the  like,  gif  timous  remeede  be  not  provided.  There- 
'*  foir  our  foveraine  lord,  and  his  three  eflaites  affembled  in  this  prefent 
*'  parliament,  ratifies,  and  apprevis,  and  perpetually  confirmis  the  royal 
*'  power  and  authoritie  over  al  eflaites,  as  weil  fpiritual  as  temporal, 
"  within  this  realme,  in  the  perfon  of  the  kingis  majeflie,  our  foveraine 
'*  lord,  his  airs  and  fuccellburs,  and  als  flatutis  and  ordanis  that  his  hie- 
"  nes,  his  faidis  aires  and  fucceffours,  be  themfelves  and  their  councelles, 
*'  ar,  and  in  time  to  cum  fal  be  judges  competent  to  al  psrfones  his  hienes 
'«  fubjectes,  of  quhatfumever  eflaite,  degree,  function,  or  condition  that 
"  ever  they  be  of,  fpiritual  or  temporal,  in  al  matters,  quharin  they,  or 
"  ony  of  them  fal  be  apprehended,  fummound,  or  charged  to  anfwer 
"  to  fik  thinges  as  fal  be  inquired  of  them  be  our  faid  foveraine  lord  and 
"  his  councell.  And  that  nane  of  them,  quhilkis  fall  happen  to  be  ap- 
*•  prehended,  called,  or  fummound,  to  the  effect  foirfiid,  prefume,  or 
"  tak  upon  hand  to  decline  the  judgement  of  his  hienes,  his  aires  and 
"  fucceffours,  or  their  councel  in  the  premiffes,  under  the  paine  of 
"  treafon." 

Ar.-d  in  order  to  fhew  how  far  the  liberty  of  fpeech  and  writing  touch- 
ing public  affairs  was  reflrained  in  Scot/and  by  laws  paffed  in  this  kings 
reign,  and  before  his  acceffion  to  the  crown  of  England,  it  may  be  ob- 
ferved  that  the  fame  parliament  by  a  fubfequent  ,act  provided  as  fol- 
lows,     "   it  is  flatute  and  ordained  be  our  foveraine  lord,  and  his  three 

"  eflaites,  in  this  prefent  parliament,  that  nane  of  his  fubjecles  (of  quhat- 

"   fum-ever  function,  degree,  or  qualities)  in  time  dimming  fall  prefume 

2  "  or 
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•*  or  take  upon  hand  privatly,  or  publickly,  in  fermones,  declamationes, 
M  or  familiar  conferences,  to  utter  ony  falfe,  flanderous,  or  untrew 
"  fpeaches,  to  the  difdaihe,  reproche,  and  contempt  of  his  majefty, 
«*  his  councel  and  proceedings,  or  to  the  difhonour,  hurt,  or  prejudice  of  his 
'*  hienes,  his  parents  and  progenitoures,  or  to  meddle  in  the  affaires  of  his 
•*  hienes,  and  his  eftaite  prefent,  by-gane,  and  in  time  cumming,  under 
•*  the  paines  conteined  in  the  acls  of  parliament  again  ft  makers  and  tellers 
"  of  leelinges  [x] :  certifying  them  that  fhall  be  tryed  contravenors  their- 
"  of,  or  that  hearis  fik  flanderous  fpeaches,  and  reportes  not  the  fame  with 
"  diligence,  the  faid  paine  fal  be  execute  againft  them,  with  all  rigour,  in 
**  exemple  of  utheris.  Attoure,  becaufe  it  is  underftand  to  his  hienes 
"  and  to  his  three  eftaites,  that  the  buikes  of  the  chronicle,  and  De  jure 
u  regni  apud  Scotos,  made  be  umquhile  maifter  George  Buchannane, 
n  and  imprinted  fenfine,  conteinis  findrie  offenfive  matters  worthie  to 
"  be  deleete  :  It  is  theirfore  ftatute  and  ordaned,  that  the  havers 
"  of  the  faidis  twa  volumes  in  their  handes,  in  bring,  and  deliver  the 
"  fame  to  my  lord  fecretare,  or  his  deputes,  within  fourtie  dayes  after 
rt  the  publication  hereof,  to  the  effect  that  the  faidis  volumes  may  bee 
*«  perufed,  and  purged  of  the  offenfive  and  extraordinarie  matters  fpe- 
"  cified  therein,  not  meete  to  remaine  as  recordes  of  truth  to  the 
"  pofteritie ;  under  the  paine  of  twa  hundreth  pundes,  of  everie  perfon 
"  failzieng  heirin.  And  quhair  ony  ar  not  reiponfall  to  pay  the  faid 
"  iumme,  to  bepuniilied  in  their  perlbnes,  at  our  soveraine  lordis 
'■'  will.  And  to  the  effecl:  that  this  ordinance  may  cum  to  the  knaw- 
"  ledge  of  all,  our  soveraine  lordis  lieges  ordanis  publication  to 
*'  be  maid  theirof  at  the  mercat-croce  of  the  head  burrowes  of  the  lliires, 
4<  and  utheris  places  needful  1,  That  nane  pretend  ignorance  theirof: 
,;  And  the  penaltie  conteined  theirin  to  be  executed  with  al  rigour  againft 
"  the  havers  of  the  faidis  buikes,  the  faid  fpace  of  fourty  dayes  being 
"  by-paft,  after  the  publication  and  proclamation  of  the  laid  act  in  every 
*'  lhire,  as  faidis." 

Notwithftanding  this  cenfure  of  thefe  writings  of  the  celebrated  Bu- 
chanan, another   author  of  great   abilities,    Le  Clerc,  in   his   Bibliotkc- 

[.v]  See  the  aft  next  cited. 
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-que  Cbci/ie,  obferves,  "  That  if  James  VI.  had  trade  a  right  improve- 
"  ment  of  his  tutor  Bucbana?7S  leclures,  he  wou'd  not  have'  had  fuch 
•'  unhappy  difputes  with  his  parliaments ;  and  if  his  fon  had  been  well- 
"  read  in  Buchanans  works,  and  enter'd  into  his  fentiments,  he  wou'd 
"  not  have  left  his  head  upon  a  fcaffold  :  And  his  grandfon  perhaps,. 
*'  who  was  of  his  own  name,  if  he  had  been  trained  up  in  the  fame 
"  notions,  wou'd  have  dyed  in  peace  upon  the  throne.  If  they  had 
"  been  all  perfuaded  that  they  were  the  protectors,  and  not  the  mafters, 
"  of  the  laws  of  their  kingdom  they  wou'd  undoubtedly  have  lived  hap- 
"  pily.  If  in  monarchical  ftates  princes  were  republicans,  their  fubjects 
"  wou'd  become  all  royatyls,  by  reafon  of  the  confidence  they  wou'd 
"  repofe  in  their  kings.  Princes  never  have  more  authority  than  when 
'«  they  think,  and  feem  fully  convinced,  that  they  have  no  right  to 
<(  augment  fuch  authority  ad  infinitum  ;  and  the  people  are  never 
"  more  obedient  than  when  they  are  induced  by  the  moderation  of 
"  their  princes." 

Ey  the  2d.  parliament  of  king  James  lit.  holden  at  Perth  the  12th.  day 
of  March  1424,  an  a<5t  was  made  in  the  following  words. 

"  Item.  It  is  ordaned  be  the  king  and  the  haill  parliament,  that 
"  all  leefing-makers  and  tellers  of  them,  quhilk  may  ingender  difcorde 
"  betwixt  the  king  and  his  people,  quhair  ever  they  may  be  gotten, 
"  fall  be  challenged  be  them  that  power  hes,  and  tine  life  and  gudes 
"  to  the  king." 

And  by  the  10th.  parliament  of  king  James  Vlth,  holden  at  Lin- 
lithgow the  10th.  day  of  Dec1.  1585,  another  adl  was  made,  entitled, 

"  Authours  of '  Jlanderous /peaches,  orwritts,  fuld  be  punifloed  to  the  death." 

"  It  is  flatute  and  ordaned,  be  our  soveraine  Lord,  and  three 
eftaites,  that  all  his  hienes  fubjecl:es  content  themfelves  in  quietnefs  and 
dewtifull  obedience  to  his  hienes  and  his  authoritie.  And  that  nane  of 
them  prelume,  or  take  upon  hand  publicklie  to  declame,  or  privatly  to 
fpeak  or  write  ony  purpofe  of  reproch,  or  llander  of  his  majefties  perfone, 
eftaite,  or  governement  :  Or  to  deprave  his  lawes  and  adtcs  of  parlia- 
ment, 
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ment,  or  mifconftrne  his  proceedinges,  quhairby  only  millyking  may 
be  mooved  betwixt  his  hienes  and  his  nobilitie,  and  loving  fubjectes  in 
time  dimming,  under  the  paine  of  death  :  Certifieng  them  that  does  the 
contrare,  they  fal  be  repute  as  feditious  and  wicked  inftrumentes,  enemies 
to  his  hienes  and  the  commoun-weill  of  this  realme.  And  the  laid  paine 
of  death  fal  be  execute  upon  them,  with  all  rigour,  in  exemple  of 
utheris." 

From  the  preceding  acts  it  appears  that  king  James  had  an  abfolute  do- 
minion over  the  kingdom  of  Scotland.,  with  the  aflent,  declaration  and 
confirmation  of   the  reprefentatives  of  it,   accompanied  with    the  raoft 
rigorous  laws,  retraining,  or  rather  inhibiting,    the  ufe  of  fpeech  and 
writing  refpedting  himfelf,  his  family  and   government ;  for   their  pro- 
hibitory  terms  were  fo  general,  vague  and  indefinite,  that,  in  my  opi- 
nion, they  left  no  fafety  for  the  people  but  in  painful  filence,  relative  to 
thofe  fubjecls  whereon   man  by  his  nature  is  fo  much  enclined  to  fpeak 
his  fentiments,  efpecially  confidering  to  whofe  judgement  every  fuppofed 
offender  was  fubjeCled.     The  judicious  Hooker,  in  the  10th.  fedtion  of 
his  firft  book  of  the  Laws  of  Eccleliaftical  Polity,  wherein  he  confider- 
eth  how  reafon  doth  lead  men  unto  the  making  of  human  laws,  whereby 
politic  focieties  are  governed,  obferves  that,  "  Between  men  and  beafls 
"  there  is  no  polTibility  of  fociable  communion,  becaufe  the  welfpring 
"  of  that  communion  is  a  natural  delight  which  man  hath  to  transfufe 
"  from  himfelf  into  others,  and  to    receive  from  others  into   himfelf, 
"  efpecialiy  thofe  things  wherein  the  excellency  of  his  kind  doth  molt 
"  confift.     The  chiefeft  inftrument  of  humane  communion  therefore  is 
*'  fpeech,    becaufe   thereby   we   impart   mutually    one  to  another    the 
*'  conceits  of  our  reafonable   underftanding."     And  government  being 
inftituted  for  the  common  good  of  the  fociety  its  continuance  ought  cer- 
tainly to  be  fuitable  to  that  inftitution  ;  and  every  member  having  an  in- 
tereft  in  this  continuance,  whereon  the  prefervation  of  all  that  is  dear  to 
him  does  depend,  it  is  fo  natural  for  them,  in  their  private  or  familiar 
conferences  at  leaft,  to  fpeak  their  minds  concerning  its  adminiftration, 
and  it  was  fo  extremely  difficult,  if  not  impofiible,  in  fuch  difcourfes  to 
avoid  every  thing  which  might  be  deemed  mifconftruction  of  this  princes 
proceedings,  that  it  appears  to  me  an  excefs  of  cruelty  to  fubject  them 
1  therefore 
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therefore  to  tortures  and  death  :  And  this  fovereign  monarch,  ablolute 
prince,  judge  and  governour  being  fallible,  thro'  his  failings  particular 
perfons  might  fuffer  great  hardships  :  and  the  minds  of  many  are  fo 
formed  that  their  complaints  do  as  naturally  enfue  on  the  fenfe  of  their 
fufferings  as  the  fhadow  follows  the  fubftance.  Arnobius,  had  he  lived 
in  thefe  times,  and  been  acquainted  with  thefe  laws,  might  with  great 
reafon  have  fiid  that  the  Scots  fubjeded  to  the  lofs  of  life  thole  who  mut- 
tered any  thing  amifs  of  their  king,  the  reprefentatives  of  the  kingdom 
having  concurred  with  him  in  making  thefe  fevere  laws  ;  whereas  the 
Romans  fuffered  under  laws  made,  wrefted  or  extended  beyond  their 
original  intention,  by  the  emperours  alone,  or  thro*  the  exercife  of  their 
open  tyranny,  without  the  leaft  regard  to  any  law  right  or  juftice,  divine 
or  human.  And  Gronovius  might  have  faid  that  the  defpotic  power  of 
king  'James  was  furrounded  with  fuch  awful  fdence  as  no  Roman  tyrant 
ever  by  law  enjoyned.  For  my  own  part,  I  am  unable  to  reconcile 
thefe  Scotch  laws  with  the  dignity,  equity,  freedom,  innate  dilpofition, 
or  fallibility  of  human  nature,  or  to  conceive  their  intent  force  and  eftedt 
to  be  lefs  than  this,  that  the  fubjeds  being  reduced  to  a  ftate  of  abfoiute 
obedience  fhould  lb  comport  themfclvcs  as  if  they  efteemed  this  prince 
with  all  his  failings  infallible,  his  parents  with  their  mifconducj  fault- 
lefs,  and  his  forefathers  with  all  their  errors  blamelefs. 

Arijlotle  [  v]  obferves  that  a  king  governs  willing  fubjeds,  according 
to  law;  but  a  tyrant  the  unwilling ;  and  Buchanan,  after  citing  him, 
lays  that  "  a  kingdom  is  the  .government  of  a  freeman  among  freemen, 
J«  tyranny  the  government  of  a  mailer  over  flaves  j"  and,  without  under- 
taking the  defence  of  his  facts  or  pofitions,  it  may  be  fa-id  that  he  wrote 
with  intent  to  ihew  that  the  kingdom  of  Scot/and  never  was,  nor  ought, 
to  be,  held  under  abfoiute  iubjeclion.  On  the  contrary  Sir  George  Mac- 
kenzie, who  cites  no  poiitive  law.prior  to  the  preceding  to  prove  that  the 
Scotijh  monarchy  was  abfoiute,  fays  that  the  ads  by  him  cited  conferred 
no  new  right  on  the  king,. but -only  acknowledge  what  was  his  right  and 
prerogative  from  the  beginning.;  whereas  this  might  be  a  politic  method 
of  obtaining  fuch  powers  as  had   no  prior  exiftence.      His    arguments 

[  y  ]  Politic,  lib.  iii.  c.  14. 
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drawn  from  other  fources  than  the  pofitive  law  appear  to  me  inconclusive  ; 
but  it  is  unneceflary  on  the  prefent  occafion  to  enter  into  the  merits  of 
this  question.  In  cafe  king  James  was  not  an  abfolute  monarch  by  the 
constitution  of  the  kingdom,  but  was  made  fo  by  Statutes  obtained  from 
parliaments  by  the  too  great  influence  of  their  monarch,  and  the  too 
treat  pufillanimity  of  parliaments,  who  could  not  refign  the  rights  and 
privileges  of  the  people,  fince  they  had  no  warrant  from  them  for  that 
effect,  as  fome  fuggefted,  this  I  conceive  would  rather  augment  than 
lelTen  the  hopes  of  king  "James  to  obtain  and  eStablilh  the  like  abfolute 
power  in  England. 

Notwithstanding  the  notoriety  of  this  princes  defigns  upon  the  Eng/f/b 
liberties,  continued  through  the  courfe  of  his  reign,  I  Shall  for  the 
illustration  thereof  fet  forth  fome  part  of  his  conduct  at  the  beginning 
of  it.  On  the  3d.  of  May  1603  he  arrived  at  Theobalds,  where  he  made 
three  Scotch  peers,  and  Sir  James  Elphingllone,  his  Scotch  fecretary,  mem- 
bers of  his  council;  and  on  the  19th.  at  Greenwich  he  iffued  a  procla-  Rym 
mation  upon  the  union  of  the  kingdoms  of  England  and  Scotland, 
wherein,  after  declaring  that  he  would  with  the  advice  of  the  States  and 
parliaments  of  both  kingdoms  make  the  lame  perfected,  in  the  mean 
time,  til  the  faid.  union  Should  be  established,  his  majeSty  did  thereby 
repute  hold  and  eSteem,  and  command  all  his  heighnefs  iubjects  to  repute 
hold  and  efteem,  both  the  two  realmes  as  presently  united,  and  as  one 
realme  and  kingdom,  and  the  fubjects  of  both  the  realmes  as  one  peo- 
ple, brethren,  and  members  of  one  body.  This  immediate  union  of 
incorporation  of  the  two  kingdoms  was  apparently  an  act  fuitable  to  an 
abfolute  fovereignty  over  both.  And  there  having  been  a  great  reSbrt  of 
perfons  to  fee  the  king  on  his  arrival,  by  his  proclamation  of  the  23d.  of 
June,  for  the'reafbris  therein  mentioned,  he  iffued  the  following  order, 
"  We  will  and  command  all  gentlemen  and  other?,  as  well  Such  as  have 
"  any  kind  of  charge  in  the  "counties  of  their  ordinary  habitation,  as 
"  or  other  fcrt,  that  yf  they  have  not  Some  fpeci  ;11  caule  of  attend- 
"  ance  at  our  court  for  our  Service,  or  for  fome  neceffary  caufe  concerning 
"  their  own  eState,  whereof  they  may  inform  our  privie  counfell,  they 
"  Shall,  ymediatly  after  the  end  of  this  terme,  depart  our  faid  cittie  of 
"  London  ;  and  the  fnburbs  thereof,  and  return  to  their  feveral  habita- 
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"  tion.s  in  the  counties  of  their  abode,  untill  the  time  of  our  coronation 
*«  be  come,  at  what  tyme  we  fhail  not  mislike  to  have  them  retourne 
"   until!  that  folempnitie  be  palled." 

"  And  bicaufe  weperceave  that  heretofore  there  hath  been  a  great  ne- 
"  gleet  in  obeying  proclamations  publilhed  upon  juft  caufes,  we  do  ad- 
"  monilh   all  thole  whom  this  proclamation  concerneth,  to  be   fo  warie 
<:  as  we  have  not  juft  caufe  to  make  them  an  example  of  contempt,  which 
"  we  mud  and  will  do,  yf,  after  the  term  ended,  we  fhall   fynde  anye 
"  makeinge  flay  here  contrarie  to   this  direction."     And  by  his  procla- 
Rymfri       mation   of  the   8  th   of  July,  for  the  concord  of  the  Eng/i/h  and  Scots, 
after  declaring   that   in  his    Englijh   fubjects,   from    the    higheft   to  the 
loweft,  he  had  obferved  great   love,  and  general  obedience  to  him  and 
his  commandments,  he   faid  that  feeing  it  had  pleafed  Almighty  God 
to  call   him  to  the  fupreme  power  over  both  [kingdoms]  he  was  pur- 
idem.         pofed  to  be   an  univerfal  and   equal    fovereign   to  them  both.     By  his 
proclamation   of  the   1 1  th   of  January,  iHued  for  calling  a  parliament, 
lie  aflumed  the  power  of  regulating  the  elections  of  the  members  to  be 
chofen  at  his  difcretion,  and  of  enforcing  his  regulations  by  penal  fanc- 
tions,  fubjecting  the  cities  and  boroughs    not  obferving  them  to  fines, 
and  to   the   forfeiture  of  their  liberties;  concluding  with   thefe  words, 
"  and  if  any  perfon  take  upon  him  the  place  of  a  knight,  citizen,  or  bur- 
"  gefie,  not  being  duely  elected,  retorned  and  fworne,  according  to  the 
*'  lawes  and  ftatutes   in  that  behalfe   provided,  and  according   to   the 
"  purport  effect  and  true  meaning  of  this  oure  proclamation  ;  then  every 
"  perfon,  foe  offending,    to    be   fyned  and  imprifoned  for  the  fame"; 
thereby  putting  his  proclamation  upon  an  equal  foot  with  the  laws  and 
ftatutes  of  the  kingdom  in  points   of  the  greateft   importance.     In /this 
proclamation  his  majefty  boafts  of  his  long  experience  of  kingly  govern- 
ment, ,and  what  fort  of  government  he  had  experienced  has  been  already 
Much,      (hewn.     According  to  Rapin,  "  immediately  after  the  opening  of  the 
"  parliament,  the  commons  examining,  according  to  cuftom,  the  con- 
«'  tefted  elections,  there  was  a  debate  in  the  houfe  about  the  return  of 
"  Sir  Francis  Goodwin,  and  Sir  John  Forte/cue,  for  knight  of  the  fhire 
"  for  the  county  of  Bucks,  and  upon  a  full  hearing  Sir  Francis  was  de- 
"  clared  duly  elected.     Three  days  after,  the  lords  lent  a  meffage  to  the 
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*«  commons,   that  there  might  be  a  conference  about  Goodwins  election. 
"  The  commons,  furprized  at  lb  extraordinary  a  meflage,  anfwered,  they 
"  did  not  think  themlelves  obliged  to  give  an   account  of  their  proceed- 
**  ings,  and   therefore  could  not  grant   the  conference  required.     The 
"  lords  replied,  the  king  having  been  acquainted  with  what  had  pafTed 
"  in  Goodwins  cafe,  thought  himfelf  engaged  in  honour  to  have  the  affair 
"  debated  a  pain,  and  had   ordered   them    to  confer  with  the  commons 
"  upon  it.   Whereupon  the  commons,  by  their  fpeaker,  gave  their  reafons 
'«  to  the  king  why  they  could  not  admit  of  this  innovation.  But  all  they 
m  could  obtain  was,  that,  inftead  of  a   conference   with  the  lords,   the 
"  king  commanded  them  to  confer  with  the  judges.     This  pleafed  them 
<c  no  more  than  the  other.  They  fet  down  their  reafons  in  writing,  and  dt- 
"  livered  them  at  the  council  chamber,   to  defire  their  lordfhips  to  inter- 
"  cede  for  them  to  the  king,  not  to  violate  their  privileges.  The  anfwer 
*'  was,   the  king  abfolutely  commanded  them  to  have  a  conference  with 
*«  the  judges.     The  commons  were  extremely  furprized  at  foabfolute  an 
"  order.     Mean  while,  fearing  to   be  accufed  of  too  eafily  engaging  in 
"  a  quarrel  with  the  king,  they  thought  it  more  proper  to  yield   than 
"  ftand  out,  fully  bent  however  to  adhere  to  what  had  been  determined 
"  in  the  cafe  of  the  contested  election.     Certainly  the  king  had  engaged 
"  in  a  very  nice  affair,  and   probably  would   not  have   come  off  with 
"  honour,  had  he   not   been  difengaged  by  Goodwins  moderation.     Sir 
'*  Francis  chufing  to  forfeit  his  right  rather  than   occafion  a  quarrel  be- 
"  tween   the  king   and   the  commons,    defired  the  houfe  to   order  the 
"  county  of  Bucks  to  elect  another  knight  in  his  flead.     The  king  and 
xt  commons  equally  accepted  of  this  expedient,  which  prevented  them 
"  from  coming  to  extremities ;  but  the  king  found  from  hence  that  no 
"  great  account  was  made  of  the  proclamation  upon   calling  the  parlia- 
"  ment,  whereby  he  meant  to  be  mafter  of  the  elections." 

On  the  17th  of  October,  in  the  2d  year  of  his  reign,  his  majefty,  by  Rymea 
his  letters  patent,  impofed  a  duty  of  fix  millings  and  eight-pence  on  every 
pound  weight  of  tobacco  which  after  the  26th  day  of  that  month  fhould  be 
imported  into  the  kingdom  by  any  Eng/i/Jj  merchants,  or  flrangers,  or  other 
perfons,  ever  and  above  the  former  cuftom  of  two  pence  upon  the  pound 
weight;  and  thereby  provided,  that   the  officers  of  his  cuftoms  fhould 
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thereafter  fuffer  no  entries  to  be  made  of  any  tobacco  at  any  time  to  be 
imported,  before  the  faid  cuftom  and  impofition  mould  be  paid,  or  com- 
position made  for  the  fame  with  thofe  officers,  under  the  penalties  con- 
tained in  thefe  words,  "  upon  payne  that  if  any  merchaunte  Englifh  or 
**  ftraunger,  or  other  whatfoever,  fhall  prefume  to  bringe  in  anye  of  the 
*«  faide  tabacco,  before  fuche  paymente  and  fatisfactione  firfte  made, 
*'  That  then  he  fhall  not  onlie  forfeite  the  faide  tabacco  ;  but  alfoe  (hall 
"  undergoe  fuch  furthere  penalties  and  corporall  punifhmente  as  the 
"  qualitie  of  fuche  foe  highe  a  con  temp  te  againft  our  rqyall  and  ex- 
*'  prefTe  commaundement  in  this  mannere  publimed  fhall  deferve."  And 
on  the  3d  of  November  following  his  Majefty,  by  his  letters  patent, 
impofed  a  duty  of  five  {hillings  and  fixpence  on  every  hundred  weight 
of  currans  imported.  Thefe  letters  patent  are  not  contained  in  Rymers 
collections ;  but  by  the  firft  article  of  impeachment  againft  lord  chief 
baron  Davenport,  made  in  July  1641,  it  is  declared  that  in  Michaelmas 
term,  in  the  fourth  year  of  the  reign  of  king  Charles,  his  majefties  then 
attorney  general  exhibited  an  information  by  Englifi  bill  in  the  exchequer 
againft  Samuel  VajJ'all,  merchant,  fetting  forth  "  that  king  James,  by  his 
"  letters  patent  dated  3*'°  Nov5,  in  the  fecond  year  of  his  reign,  did 
"  command  the  faid  impofition  of  five  (hillings  and  fix  pence  upon 
««'  every  hundred  weight  of  currans  fhould  be  demanded  and  received; 
"  and  that  his  majeftie  [that  then  was],  by  his  letters  patent,  dated  the 
«'  fix  and  twentieth  day  of  July,  in  the  fecond  year  of  his  reign,  did  by 
"  advice  of  his  privy-conncil,  declare  his  will  and  pleafure  to  be,  That 
"  fubfidies  ,cuftoms  and  import  fhould  be  levied  in  fuch  manner  as  they  ■ 
««  were  in  the  time  of  king  James,  and  the  fame,  and  the  farms  thereof 
'*  to  continue  until  it  might  receive  a  fettling  by  parliament,  and  com-. 
"  manding  the  levying  and  receiving  the  fame  accordingly  [y  ]."  And 
by  another  proclamation,  of  the  20th  of  October  preceding,  for  the 
union  of  the  two  kingdoms,  his  majefty,  after  faying  many  things,  ex- 
prefled  himfelf  thus  in  relation  to  it,  «'  whereof  many  particularities 
<<  depending  upon  the  determination  of  the  ftates  and  parliamentes  of 
«>'  bothe  realms,  we  leave  them  there  to  be  difcufTed,  according  to  the 
"  commiflions  graunted  by  the  feveral  ades  of  bothe  parliamentes,  and 
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"  fome  other  things  refting  in  our  own  Imperial  power  as  the  head  of 
"  both  :  We  are  purpofed,  tovvards  the  buildinge  of  this  excellent  workc, 
"  to  do  by  Ourefelf  that  which  juftlie  and  fafelie  We  may  by  our  abfolute 
"  power  doe;  and  for  a  firft  Hone  of  this  worke,  whereupon  the  red 
"  may  be  laid,  feeing  there  is  undoubtedlie  but  one  head  to  both  people, 
"  which  is  Ourefelf,  and  that  unfainedlie  we  have  but  one  hart  and 
"  mynd  to  communicate  equally  to  both  ftates,  as  lynes  iffuing  from  one 
*'  center,  our  juftice,  our  favors,  and  whatfoever  elfe  dependeth  upon  the 
"  unitie  of  our  fupretm  power  over  bothe."  After  which  his  majefty 
thereby  affumed  the  ft,ile  of  "  King  of  Great  Britain,  France  and  Ireland, 
'«  Defender  of  the  Faith,  &c." 

Sir  George  Mackenzie  fuppofes   that  the  Scots  and  Eng/i/Jj  became  con- 
vaffalli,  the  fellow-vallalls  of  king  James  on  his  acceffion  to  the  crown 
of  England ;  and  this  prince  intending  to  be  the  abfolute  lord  over  both, 
in  order  to  reduce  the  Englifli  to  this  ftate  of  obedience,  the  chief  inftru- 
ments  he  made  ufe  of  were  his  privy  council,  the  court  of  ftar-chamber, 
his  judges  and  lawyers,  the  two  firft  being  compofed  of  the  fame  perfons, 
and  all  holding  their  places  at  his  pleafure,  who  expected  their  com- 
pliance with  it.     The  king  in  his  firft  fpeech  to  his  parliament  expreffed 
fome  regard  for  his  Roman  catholick  fubjecrs ;  but  the  puritans,  he  faid, 
were  a  "  fed:  unable  to  be  fuffered  in  any  well-governed  common  wealth." 
And  on  the  13th  of  February  following,  all  the  judges  being  by  the  kings 
command   affembled,    with  many  of  the  nobility,  including  the   great 
officers  of  ftate,  in  the  ftar-chamber,  to  give  their  opinions  touching  the 
legality  of  the  deprivation  of  the  puritan   minifters,  and  of  the  petition 
of  the  puritans,  after  this,  bufinefs  was  over,  many  of  the  lords  declared 
that  fome  of  the  puritans  had  raifed  a  falfe  rumour  of  the  king,  that  he 
intended  to  grant  a   toleration  to  the  papifts,  which  offence  the  judges 
held  punifhable  by  grievous  fine,  by  the  rules  of  the  common  law  in  the 
kings   bench,    or  by   the    king   and  his  council,    or,   fince  the  ftat.  of 
3  Hen.  VII.  in  the  ftar-chamber. 

The  court  of  ftar-chamber  in  the  begining  of  this  reign,  by  condemn- 
ing the  parties  accufed  for  light  offences  in  exorbitant  fines  to  the  kings 
ufe,  was  become  a  terrour  even  to  the  Great.;  and  by  their  proceeding 
from  time  to  time  without  juft  regard  to  the  nature  of  offences,  and  of 
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the  evidence  adduced  to  pFove  them,  they  continued  a  grievance  and 
terrour,  until  the  amplitude  and  multiplicity  of  their  oppreflions  caufed 
the  diflblution  of  this  court,  the  neceflity  whereof  may  be  farther  evinced 
from  lord  Clarendon.     An  unconftitutional  and  opprefiive  court  fubfifting 
in  the  North,  in  order  to  its  abolition,  being  the  manager  for  the  com- 
mons of  a  conference  with  the  lords,  held  on  the  22d  of  April  164 1,  he 
began  his  fpeech  thus.     "  I  am  commanded   by  the  knights,  citizens 
"  and  burgeffes  of  the  houfe  of  commons,  to  prefent  to  your  lordfhips 
"  a  great  and   crying  grievance  ;  which  though  it  be  complained  of  in 
the  prefent   preflures  but  by  the  northern  part$,  yet  by  the  logic  and 
confequence  of  it  it  is   the  grievance  of  the  whole  kingdom.      The 
"  court   of  the  prefident  and   council  of  the   North  5  or,  as  it  is  more 
"  ufually  called,  the  court  of  York ;  which  by  the  fpirit  and  ambition  of 
"  the  ministers  trufted  there,  or  by  the  natural  inclination  of  courts  to 
*'  enlarge  their  own  power  and  jurifdidion,  hath  fo  prodigioufly  broken 
«'  down  the  banks  of  the   firft  channels  in  which   it   ran,  hath  almoil 
"  overwhelmed  that  country  under  the  fea  of  arbitrary  power,  and  in- 
"*'•  volved  the  people  in  a  labyrinth  of  diftemper,  opprefliort  and  poverty." 
And  after  giving  an  account  of  the  erection  of  this  court,  3  1  Hen.  VIII. 
by  commiflion,  which  was  no  other  than  a  commiffion  of  oyer  and  ter- 
miner, only   that  it  had  a  claufe  at  the  end  of  it  for  the  hearing   of  all 
caufes  real  and  perfonal.    Quando  ambit  partes,  vel  altera  pars,  fie  gravatu 
paupertatefuerlt,  quod  commode  jus  fun m  fecimdum  legem  regni  no/lri  aliter 
ferfequl  non  poffit .  Which  he  fuppofed  to  be  illegal,  adding  that  whether 
they  exercifed  that  part  of  the  commiflion   at  all,  or  fo  fparingly  that 
poor  people  found  eafe  and  benefit  by  it,  he  knew  not ;   but  at  that  time 
he  found  no  complaint  againft  it.     He  then  faid,  that,  M  till  the  coming 
"  in  of  king  James,  the  commiflion  continued  flill  the  fame,  and   th;U 
:{  in  the  firft  year  of  his  reign  to  the  lord  Sheffield  varied   no  otherwife 
iJ  from   the  former  ;    fave  only  it  had   reference  to  inftruclions  which 
"  fhould  be  fent,  though  whether  any  were  fent  or  no  is   uncertain,  for 
"  we  can  find  none.     In  June,  in  the  7th  year  of  the  reign   of  king 
*<  James,  a   new   commiflion  was  granted  to  the  fame  man  (the  lord 
"  Sheffield)  very  differing  from  all  that  went  before,  it  being  left  out, 
"  that  they  fliould  enquire,  per  facramentum  bonorum  &  legalium  homtnum, 
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"  and  to  hear  and  determine  fecundum  leges  Anglice ;   relation  being  had 
"  only  to  the  infr.ruc~t.ions,  which  were  the  firft  instructions  we  can  find 
"  were  fent   thither  j"  and  after  coming  to  the   instructions  and  com- 
miffions  under  which  that  part  of  the  kingdom  then  groaned  and  lan- 
guished, among  other  things,  he  faid,  "  I  fhall  not  trouble  your  lord- 
**  fliips  with  the  ninth  instruction,   though  it  be  but  Short,  which  intro  - 
"  duceth  that  miferam  feriritutem,  ubi  jus  efl  vagum  &  incognkwii,  by  re* 
"  quiring  an  obedience  to  fuch  ordinances  and   determinations  as  be  or 
'*  Shall  be  made  by  the  council  table,  or  high  commilTion  court  :  a  griev- 
**  ance,  my  lords,  howfoever  confuetudo  &  peccantum  claritas  nobilitaverit 
"  banc  culpam,  of  fo  tranfcendent  a  nature,  that  your  lordfhips  noble  juftice 
"  will  provide  a  remedy  for  it  with   no  lefs  care  than  you.  would  refcue 
**  the  life  and    Hood  of  the   commonwealth."     He  obferved   that  the 
thirtieth  instruction  erected  fuch   an  empire,  fuch  a  dominion,  as   Should 
be  liable,  to  no  contrary,  afterwards  faying  thus.      "  What  hath  the  good 
"  northern  people  done,  that  tbey  only  muft  be  disfranchifed  of  all  their 
"  privileges  by  Magna  Cbarta,  and  the  Petition  of  Right  ?  For  to  what 
"  purpofe  ferve  thefe  Statutes  if  they  may  be  fined  and  imprifoned  with- 
"  out  law,  according  to  the  difcretion  of  the  commissioners  ? "  And  in  the 
fubfequent  part  of- his  fpeech  he  ufes  thefe  words.     "  Your   lordfhips 
"  remember  the  directions  I  mentioned  of  Magna  Cbarta,  That  all  pro- 
"  ceedings-  fhall  be  per  legale  judicium  parlum,  &  per  legem  terrcs  ;   now 
**  thefe  jurifdictions-  tell   you  you  Shall   proceed   according  to  your   dif- 
"  cretion ;   that  is,  you  fhall  do  what  you  pleafe;  only  that  we  may  not 
"  fufpect  this  difcretion  will  be  gentler  and  kinder  to  us  than   the  law, 
"  fpecial  provifion  is  made,  no  fine,   no  punilhment  Shall  be   lefs  than 
"  by  the  law  13  appointed,   by   no  means,   but  as  much  greater   as   your 
«'  difcretion  fhall  think  fit  :   And  indeed   in    this  improvement   we    find 
««  arbitrary  courts  are  very  pregnant  :   If  the  law   require  my  good    be- 
««  haviour,  this  difcretion  makes  me  cloie  prifoner ;   if  the  law   lets  me 
"  upon  the  pillory,  this  difcretion  appoints   me  to  leave  my  ears  there." 
How  far  what  is  here  faid  may  well  be  applied  to  the  court   of  ftar- 
chamber  is  obvious.     And  his   lordfhip,  in  his  hiftory  of  the  Rebellion, 
after  taking  notice  that  projects  of  all  kinds,  many  ridiculous,  many  Scau- 
dalous,  all  very  grievous,  were  fet  on  foot  j  and  mentioning  (hip- money 
,  with 
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with  others,  writes  thus.  *•  For  the  better  fupport  of  thefe  extraordi- 
•"  nary  ways,  and  to  protect  the  agents  and  instruments  who  muft  be 
"  employed  in  them,  and  to  difcountenance  and  fupprefs  all  bold  en- 
**  quiries  and  oppofers,  the  council-table,  and  ftar-chamber  enlarge  their 
"••jurifdictions  to  a  vaft  extent,  holding  (as  Thucydides  faid  of  the  Athe- 
"  nians)  for  honourable  that  which  pleafed,  and  forjuft  that  which 
««  profited  ;  and  being  the  fame  perfons  in  feveral  rooms,  grew  both 
•«  courts  of  law  to  determine  right,  and  courts  of  revenue  to  bring  money 
"  into  the  treafury ;  the  council-table  by  proclamations  enjoyning  to  the 
"  people  what  was  notenjoyned  by  the  law,  and  prohibiting  that  which 
"  was  not  prohibited  j  and  the  ftar-chamber  cen Turing  the  breach  and 
"  difobedience  to  thofe  proclamations  by  very  great  fines,,  and  imprifon- 
**  ment ;  fo  that  any  difrefpect  to  any  acts  of  ftate,  or  to  the  perlbns  of 
"  ftates-men,  was  in'no  time  more  penal,  and  thofe  foundations  of  right 
"  by  which  men  valued  their  fecurity,  to  the  apprehenfion  and  under- 
"  {landing  of  wife  men,  never  more  in  danger  to  be  deftroyed." 

Could  Selden,  Mi/ton,  or  colonel  Titus  in  flronger  terms  defcribe  the 
defpotic  domination  exercifed  over  the  people  of  England,  and  enforced 
by  the  court  of  ftar-chamber,  or  can  it  now  be  faid  that  this  the  chief 
engine  of  lawlefs  dominion  was  not  become  fit  for  excifion,  or  that  its 
doctrines,  decrees,  and  proceedings  were  worthy  of  perpetual  imitation, 
force,  and  obligation  ? 

With  reflect  to  the  proceeding  of  the  houfe  of  commons,  which  con- 
cluded in  pafling  a  bill  for  the  difiblution  of  the  court  of  ftar-chamber, 
it  may  be  obfeived  that  on  the  i ft  of  Decr.  1640  the  petition  of  Richard 
Chambers  of  London,  merchant,  delivered  in  a  former  parliament,  was 
read,  complaining  of  his  fentence  in  the  fUr-  chamber,  4  and  5  Car.  and 
of  the  proceedings  of  the  barons  of  the  exchequer  in  relation  to  his 
goods  feized  at  the  cuftom-houie.  After  this  petition  was  read,  Mr. 
VaJJall,  a  member  of  the  houfe,  delivered  his  grievances  by  word  of 
mouth,  much  of  the  fame  nature  with  thofe  of  Mr.  Chambers  as  to 
the  court  of  exchequer;  whereupon  a  committee  was  appointed  to  con- 
fider  this  pefition  and  complaint,  with  power  to  fend  for  parties,  wit- 
neffes,  papers,  records,  or  any  thing  elfe  that  might  conduce  to  this 
bufinefs,  and  to  meet  in  the  exchequer-chamber.     On  the  fame  day  the 
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feveral  petitions  of  William  Prynn,  formerly  a  barrifter  at  law,  late  exile 
and  clofe  prifoner  in  the  ifle  of  jferfey,  of  Henry  Burton  [formerly 
minifter  of  the  parifh  church  of  St.  Mathew  Fridayftreet]  late  exile  and 
clofe  prifoner  in  caftle  Cornet  in  the  ifle  of  Garnfey,  and  of  John  Bajl- 
wick,  doctor  in  phyfic,  lately  retained  clofe  prifoner  and  exile  in  the  ifle 
of  Scilly,  were  prefented  and  read.  Mr.  Prynn  complained  of  certain 
proceedings  againft  him  in  the  court  of  ftar-chamber,  for  writing  his 
Hiftrio-majlix,  for  which  he  was  fined  JT.  5000  to  his  majefty,  expelled 
the  univerfity  of  Oxford,  and  Linco/ns-inn  ;  degraded,  put  from  his  pro- 
feflion  of  the  law,  fet  in  the  pillory  in  the  palace-yard,  Wejlminjler, 
where  he  loft  one  of  his  ears,  and  three  days  after  on  the  pillory  in  Cheap- 
fide,  where  he  loft  the  other  ear,  his  books  which  had  been  licenced  being 
there  publickly  burned  before  his  face  by  the  hang- man,  and  was  ad- 
judged after  all  this  to  remain  a  prifoner  during  his  life  [a]  j  and  com- 
plained that  after  the  faid  cenfure,  to  defame  and  injure  him  the  more, 
he  was  charged- wrongfully  in  the  decree,  as  cenfured  for  perjury,  though 
not  taxed  for  it  by  the  court ;  and  after  mentioning  the  illegal  taking 
away  of  his  books  between  his  fufferings  in  the  pillory,  which  had  been 
twice  furveyed,  and  reftored  to  him  by  order  of  the  lords,  by  warrant 
from  the  high  commiffion,  figned  by  archbifhop  Laud  and  others,  com- 
plained that  afterwards,  by  an  indirect  order  procured  out  of  the  faid 
court  of  ftar-chamber,  fent  to  the  tower  to  be  executed,  he  was  ihut  up 
clofe  prifoner,  and  Dr.  Reeves  fent  thither  to  fearch  for  a  pamphlet  which 
the  archbifhop  would  have  father'd  upon  him  ;  and  that  about  three  years 
and  half  before  prefenting  this  petition,  during  his  imprifonment,  by 
means  of  the  faid  archbifhop,  a  new  information  was  exhibited  in  the 
faid  court  againft  him  and  others,  with  certain  books  annexed,  oppofihg 
the  hierarchy,  and  cenfuring  the  proceedings  of  the  bifhops,  the  h-igh- 
commitiion  and  ecclefiaftical  courts  in  various  reipecls ;  and  that  although 
no  witnefs  was  produced  to  prove  him  either  author  or  difperfer  of  any 
of  the  faid  books ;  yet  by  denying  him  liberty  to  draw  up  his  own  anfwer, 

[d]  The  tryal  of  Mr.  Prynn  and  others  began  the  7th  of  Feb.  1633.  It  does  rot  appear 
from  the  State  tryals  when  this  fentence  was  pronjunced  ;  but  it  was  executed  on  the  jth  and 
10th  of  May  following. 
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•when  his  counfel  afilgned  refufed  to  do  it,  by  clofe  imprifoning  himfelf 
and  his  fervant,  by  debaring  him  pen,  ink  and  paper  whereby  to  anfwer  or 

■  inftruct  his  counfel,  fearching  his  chamber,  and  taking  away  part  of  his 
anfwer  there  found  j  denying  him   accefs  to  his  counfel,  and  conference 
with  his  co-defendants,  even  at  counfel;  threatening  one  of  his  counfel 
lent  by  the  lord  keeper  to  the  tower  to  draw  up  his  anfwer,  and  com- 
manding him  not  to  fign  it   when  engroffed,  and  by  refufing  to  accept 
his  anfwer  figned  by  himfelf,  and  his    other  counfel,  though  tendered  at 
the  office,  and  in  open  court  at  the  hearing,  the  faid  information  was  ftken 
fro  confejjb,  and  he  was  thereupon  fined  £.  5000  to  his  majefty,  pillored, 
iligmatized  on  both  cheeks,  and  the  remainder  of  his  ears  cut  off,  to  the 
hazard  of  his  hearing  and  life,  and  adjudged  to  perpetual  clofe  imprifon- 
ment  in   the  goal  of  Carnarvan  caftle,  which  he  calls  a  nafty  dog-hole ; 
and  that  after  the  execution  of  this  fentence  he  applied  to  the  archbifhop, 
defiling  him   to   releafe  or  bail  his  fervant,   who  was  detained  clofe  pri- 
foner  ten  weeks  in  a  meflengers  hands,   and  often  examined  and  follicited 
by  promifes  and  threats  caufelefsly  to  accufe  the  petitioner,  againfl  whom 
they  wanted  evidence,  fo  that   he   might  attend   him  during  his  fores, 
which  the  archbifhop  utterly  refufed,  faying  that  he  intended  to  proceed 
againft  him  in  the  high  commiffion  court,  where  he  had  ever  fince  vexed, 
cenfured  and  banded  him  from  prifon  to  prifon,  only  for  refufing  to  ac- 
cufe and   betray  the  petitioner ;   and  alfo    that   in  addition   to  this   laft 
heavy  fentence  he  was  by  an  order  in  the  faid  court  inhibited  the  ufe  of 
pen,  ink  and  paper,  and   all   books,  except  the    bible,  common-prayer, 
and  fome  books  of  devotion  ;  and  after  mentioning  his  removal  from  the 
tower  to  Carnarvan,  before  his  wounds  were  perfectly  cured,  and  the 
citation  of  his  friends  who  vifited  him  in  his  paflage,   to  appear  before 
the  lords  of  the  privy-council,  and  their  profecution  therefore  in  the  high 
commiffion  court,  though  his  conductors  had  no  order   to   reftrain  any 
perfon  from  reforting  to  him  ;   and   after   mentioning   fundry  grievances 
luffered  by  himfelf,  and  his  friends  on  his  account,  by  various  ecclefiafrical 
proceedings,   he  complained  that  after  continuing  ten  weeks  clofe  ori- 
foner  in  Carnarvan,  he  was  by  a  warrant  from  the  lords  of  the  council 
ordered  to  be  tranfported  as  an  exile  into  one  of  the  caftles  in  the  ifle  of 
Jerfey,  permitting  his  conductors  only  to  fpeak  with  him  in  his  paffiuge; 
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whereupon  he  was  embarked  in  a  leaky  vefiel,  and  after  a  very  tedious 
and  dangerous  pafl'age  in  the  winter  feafon  arriving  at  the  faid  ifland  he 
was  made  clofe  prifoner  in  Mount  Or  guile  caftle,  where  the  lieute- 
nant o-overnor  by  another  extrajudicial  order  was  commanded  to  con- 
fine him  clofe  in  a  chamber,  to  fufrer  none  but  his  keepers  to  fpeak 
with  him,  to  intercept  all. letters  to  him,  to  permit  him  neither  pen, 
ink,  nor  paper,  either  to  write  to  his  friends  for  neceflaries,  or  to  petition 
for  relief,  and  to  ailow  him  only  the  books  aforementioned,  without 
giving  any  order  for  his  dyet ;  fo  that  he  had  certainly  perimed,  in  his 
almoft  three  years  clofe  imprifonment,  if  not  fuitained  by  the  noble  charity 
of  his  keepers  :  Whereupon  he  prayed  the  honourable  houfe  to  take  his 
tragical  grievances  of  near  eight  years  continuance,  of  new  and  dange- 
rous example,  into  their  juft  consideration,  that  they  might  not  become 
precedents  to  the  prejudice  of  poilerity,  and  to  grant  him  the  proper 
orders  requiflte  for  the  effeclual  fupport  of  his  petition,  with  fuch  relief 
as  the  juftice  of  his  caufe  fliould  merit. 

Mr.  Burton  fet  forth  that,  having  on  the  ^th  of  November  1636  preached 
two  fermons  in  his  own  parim  church,  he  was  thereupon  fummoned  to 
appear  before  Dr.  Duck,  one  of  the  commiffioners  for  caufes  eccleiiafti- 
cal,  at  Cbefwick,  and  having  dated  the  proceedings  before  that  judge, 
with  his  appeal  to  the  king,  he  complained  that  notwithstanding  his 
appeal,  entered  in  writing  by  Dr.  Ducks  direction,  a  fpecial  high  com- 
million  court  fhortly  after  called  at  London,  illegally  fufpended  him  in 
his  abfence,  by  means  whereof,  and  of  the  faid  commiffioners  threats, 
he  kept  his  houfe  til  a  ferjeant  at  arms,  with  divers  purfevants  and  other 
armed  officers,  affifted  by  the  fherirT  of  London,  at  eleven  of  the  clock 
at  night  forcibly  brake  into  his  houfe,  took  out  of  his  ftudy  fuch  books 
as  they  pleafed,  and  carried  him  to  prifon,  and  the  next  day,  the  2d  of 
February,  by  a  pretended  order  from  the  lords  of  the  council,  he  was 
conveyed  to  the  fleet,  and  there  clofely  imprifoned,  during  which  im- 
prifonment he  was,  by  information  exhibited  in  the  court  of  ftar-chamber, 
charged,  inter  alia,  with  publishing  a  book  containing  An  Apology  for  an 
appeal,  with  his  two  fermons  entitled  God  and  the  King.  He  then  fet 
forth  the  making  of  his  anfwer  with  the  advice  of  his  counfel,  who 
iigned  it,  the  adtniffion  of  it,  and  the  fubfequent  reference  thereof  to 
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the  two  chief  JuPtices,  who  expunged  the  whole  as  impertinent  and 
fcandalous,  fave  only  the  Not  Guilty,  with  other  proceedings  confufedly 
ftated,  as  they  ftand  in  Ri/Jhwortt)  ;  after  which  he  complained  that  the 
information  being  taken  pro  confejfo  the  court  cenfured  him  in  a  fine  of 
.£  5000  to  the  king,  to  be  deprived  of  his  benefice,  degraded  from  his 
minifterial  function  and  degrees  in  the  univerfity,  and  ordered  to  be  fet 
on  the  pillory,  both  his  ears  to  be  cut  off,  confined  to  perpetual  clofe 
imprifonment  in  Lanccjler  caftle,  debarred  the  accefs  of  his  wife,  or  any 
other  but  his  keeper,  and  denied  the  ufe  of  pen,  ink  and  paper,  all  which, 
except  the  fine,  was  executed  accordingly ;  and  that  after  twelve  weeks 
clofe  imprifonment  in  the  common  goal  of  that  caitle,  he  was,  to  the 
hazard  of  his  health  and  life,  by  an  extrajudicial  order,  tranfported  in 
the  winter  feafon  to  the  caftle  of  Guernfey,  where  he  remained  near  three 
years,  and  his  wife  prohibited  on  pain  of  imprifonment,  to  fet  her  foot 
on  the  ifland,  contrary  to  the  laws  of  God  and  the  liberties  of  the  kino-_ 
dom.  Whereupon  he  prayed  the  honourable  houfe  to  take  his  caufeinto 
consideration,  to  aflign  him  counfel,  and  grant  him  an  order  for  the 
copies  requifite  for  the  maintenance  of  it. 

Dr.  Bajiwick,  after  reprefenting  that  he  had  about  fix  years  before  fet 
out  a  book  in  Latin,  called  Ele?icbus  religionis  papijlicct,  with  an  addition 
called  Flagellum  Pontificis,  &  epifcoporum  Latialium,  wherein,  to  prevent 
•  the  mifinterpretation  of  his  good  intentions,  he  had  fully  declared  in  his 
epiftle  to  the  reader,  that  he  meant  nothing  againft.  fuch  bifhops  as  ac- 
knowledged their  authority  from  kings  and  emperoursj  yet  becaufe,  the 
better  to  fhew  the  papal  ufurpation  over  other  princes,  he  had  by  way  of 
argument  maintained,  like  other  orthodox  writers  on  that  fubjecf,  a  parity 
of  the  faid  bifhop  of  Rome  and  all  other  bifhops  and  prefbyters,  denying 
his  and  their  fupremacy  over  other  minifters  to  be  by  divine  inftitution, 
complained  that  a  purfivant  did  by  authority  from  the  high  commilfion 
court  thereupon,  in  his  abfence,  enter,  and,  aflifted  with  the  bayliffs  and 
conftables,  ranfack  his  houfe  at  ColcbeJIer,  violently  break  open  his  ftudy, 
and  carry  away  divers  of  his  books,  writings,  and  what  elfe  the  purfivant 

pleafed,  without  making  reftitution that  he  was  then  [farther]  pro- 

fecuted  in  the  high  commiflion  court,  principally  for  his  faid  book,  fined 
£  1000   to    the    king,    excommunicated,    debarred    to  practice   phyfie 

[orderedj 
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[ordered]  to  pay  cod:  of  fuit,  and  be   imprifoned  till  he  mould  recant, 
afferting  that  he  was   thus  heavily  cenfured   only  for  having  maintained 
the  king's  prerogative  againft  the  papacy  ;  and  charging  archbifhop  Laud 
with  having  patronized  and  defended  a  book  wrote  to  maintain  and  de- 
fend the  papal  religion  and  church  of  Rome-,  alledging  alfo  that  at  the 
declaration  of  the  cenfure  all  the  bifhops  then  prefent  denied  openly  that 
they  held  their  jurifdiction  from  the  king,  affirming  that  they  had  it  from 
God  only,   the  archbifhop  maintaining    the  church  of  Rome  to  be  a  true 
church.    He  likewife  further  complained,  that  having  thereupon,  and  for 
vindicating  his  innocency   as  to  the  matters    for  which   he  was  unjuflly 
cenfured,  published  another  book  in  Latin,  entitled,  Apologeticus  ad  pre- 
fides  Anglkanos,  expreffing  the  truth  of  the  proceedings  and  fpeeches  at 
his  faid  cenfure,  an  information  was  exhibited  againft  him  and  others  in 
the  ftar-chamber  for  the  faid  book,  and  another  called  the  Let  any,  not  then 
in  print,  his  anfwer   whereunto  not  being  accepted,  but  the  information 
taken  pro  confeJJ'o,  he  was  cenfured  in  JT.  5000  to  the  king,  to  ftand  in  the 
pillory,  and  lofe  both  his  ears,  and  be  clofe  imprilbned  in  Lancefton  caftle, 
all  which  was  feverely  executed  upon  him,  to  the  peril  of  his  life ;  after 
all  which  he  was,  by  what  order  he  knew  not,   it  being  no  part  of  his 
cenfure,  tranfported  thence  to  the  iiland  of  Scilly,  a  place  barren,  and 
devoid  of  common  neceffaries,  where  he  had  been  clofe  confined  above 
three  years,  and  none  of  his  friends  fuffered  to  come  to  him,  his  wife 
being  by  order  of  the  lords  of  council  prohibited  under  pain  of  imprifon- 
ment,  to  fet  foot  on  the  ifland ;  and  that  he  fuftained  befides  great  ftraits 
and  miferies  during  the  faid  time,  all  which  was  contrary  to  the  laws  of 
God  and  man,  and  the  liberties  of  a  free  fubject,  to  the  utter  undoing  of 
him,  his    wife  and    children.     Whereupon    he   prayed   that   honourable 
affembly  to  take  thofe  his  prelTing  grievances  into  their  confideration,  and 
to  afford  him  fuch  relief  as  fhould  feem  confonant  to  juftice  and  equity, 
and  to  affign  him  counfel,  and  grant  him  an  order  for  the  neceffary  copies, 
with  a  warrant  to  bring  in  his  witneffes. 

On  the  fame  day  the  petitions  of  Peter  Leigh  and  Richard  Golburn  of 
the  city  of  Chefter  were  prefented  and  read.  They  complained  that  they 
had  been  moft  feverely  fentenced  in  the  high  commiilion  court  at  York 
only  for  vifiting  Mr.  Prynn  in  his  pafiage  to  Carnarvan  caftle.     After 
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all  thefe  petitions  had  been  owned  and  avowed  a  large  committee  was  ap- 
appointed  to  take  them  into  confideration,  who  had  power  to  receive  all 
petitions  of  the  like  nature,  and  to  confider  of  the  jurifdiclion  of  the 
high  commifiion  courts  of  Canterbury  and  York,  and  of  the  feveral  abufes 
committed  in  thofe  courts,  or  by  any  judges  or  officers  of  thofe  courts  j 
and  of  the  court  of  ftar-chamber,  with  power  to  fend  for  parties,  wir- 
neffes,  papers,  records,  or  any  thing  elfe  conducive  to  the  bufinefs,  and 
to  affign  and  hear  counfel.     To  meet  the  next  day  in  the  ftar-chamber. 

Mr.  Lambert  O/bald/lon  [late  mafter  of  WeJhninJler-khooY]  prefented 
his   petition   to  the  houfe  of    lords,  wherein    he   reprefented    that  one 
Walker  and  Cadwallader  Powell,,  fervants  of  the  bifhop  of  Lincoln  [Dr. 
Williams']  fubpcenaed  to  be  defendants  in  a  third  information  in  the  ftar- 
chamber  againft  the  faid  bifhop,  had,   to  gratify  the  archbifhop  of  Can- 
terbury, and    free  themfelves  from  this  information,  confpired  to  accufe 
the  petitioner,   and  did  thereupon  moil:   unlawfully  break  up  hampers, 
and  rifle  the   papers  of  their  lord,  then   hr.prifoned  in  the   tower,    for 
letters  of  the  petitioner  to  him,  intercepting  other  letters  fo  directed, 
conveying  them  all  into  the  hands  of  Richard  KUvert,  whom  they  forced 
to    fhew  them  to    the  archbifhop,  and   put    them   into  an  information 
againft  the  petitioner ;  and  that  the  faid  Walker  alfo  produced  fome  letters 
or  notes  of  his  own   lords,  tho'  exprcfs  commandment   of  fecrecy   was 
therein  contained,  whereby,  with  his  own  tefrimony,  he  interpreted  the 
faid  letters  contrary  to  the  petitioners  true  fenfe  and  meaning,  as  he  had 
feveral  times    fworn  ;  and   that  by  this  perfidious   combination    certain 
words  of  Little  Urchin  and  Hocus  Pocus ;  as  alfo  of  Great  Don  and  Le- 
viathan, had  been,  contrary  to  the  truth,  applied  to   the  archbifhop  of 
Canterbury,  and  the  lord  treafurer  ;   that  he  had  been  fentenced  and  fined 
in  the  ftar-chamher  to  be  deprived  and  degraded  of  all  his  fpiritual  pre- 
ferments, to  pay  a  fine  of  jT.  500c  to  his  grace,  when  all  his  means  were 
taken  away  —  to  have  his  ears  nailed  to  the  pillory  in  the  deans  yard  in 
Wtflminfter,  before  the  fcholars  whom  he  had  fuccefsfully  taught,  and  to 
other  ignominious  punilhments  ;  and   forasmuch  as  this  fentence  could 
not  be  prevented  by  the  moft  humble  fubmiliion  to  his  grace  before,  or 
by  a  multitude  of  petitions  and   earneft  requefts  made  by  the  petitioner 
and  his  brother  to  his  grace  after  the  fentence  was  pronounced  by  their 

unjuft 
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unjuft  proceedings,  by  fuppofing  againft  law  the  petitioners  letters  to  have 
been  publifhed  by  the  bifhop  of  Lincoln,  tho'  there  was  no  proof  that 
the  bifhop  received  them,  who  upon  his  oath  denied  it,  nor  any  man 
charged  to  have  fcen  them,  and  that  damages  of  £.5000  were  given  to 
his  grace,  who  was  neither  plaintiff  nor  relator  in  the  caufe,  by  a  kind 
of  compliment  of  the  lord  keeper  :  He  for  thofe  great  and  high  concuf- 
fionsin  this  proiecution  implored  their  lordfhips  juftice,  to  have  his  grievous 
fentence  fufpended  til  their  lordfhips  mould  have  heard  the  caufe ;  his 
freehold  fequett red  ;  himfelf  licenced  to  profecute  his  grievances  in  perfon  ; 
and  the  caufe  directed  to  fuch  a  courfe  of  proceeding  as  fhould  feem 
moil  convenient  to  that  honourable  affembly. 

Echard  fays  that  when  Mr.  OJbaldjlon  loft  his  fchool  by  means  of  the 
fevere  Ientence  in  the  ftar-chamber  [pronounced  in  Feb.  1638]  there  were 
cbove  fourfcore  doctors  of  the  three  faculties  in  the  two  univerfities  who 
gratefully  acknowledged  their  education  under  him.  He  efcaped  the 
intended  ignominious  puniihment,  by  getting  out  of  court,  where  he 
had  flood  unobferved,  before  his  fentence  was  clofed ;  and  going  directly 
to  his  ftudy  at  the  fchool,  after  burning  fome  writings,  he  left  a  paper 
upon  his  defk  whereon  he  wrote,  If  the  archbijliop  enquire  after  me,  tell 
him  I  am  gone  beyond  Canterbury  ;  whereupon  meffengers  were  fent  to  the 
port-towns  to  apprehend  him ;  but  he  lay  concealed  in  town  till  the  par- 
liament met  in  November  1640. 

Bifhop  Williams  was  jointly  profecuted  with  Mr.  OJbaldjlon,  they  being 
charged  with  having  plotted  together  to  divulge  falfe  news  and  lies,  to 
breed  a  difturbance  in  the  ftate,  and  difference  between  two  great  perfons 
and  peers  of  the  realm,  the  late  lord  treafurer  Wejlon,  and  the  arch  bifhop 
of  Canterbury.  Doctor  Williams,  in  the  latter  part  of  the  reign  of  king 
James,  had  been  conlidered  as  an  able  ftatefman,  and  thereupon  made 
lord  keeper.  In  faith fulnefs  to  his  majefty  he  took  the  moll  favourable 
opportunity  [when  his  confcicnce  was  tender  and  humble]  to  fhew  him 
the  way  of  a  good  king  as  well  as  of  a  good  chriftian  in  thefe  points, 
ift.  To  call  parliaments  often,  to  affect  them,  to  accord  with  them.  To 
which  propofal  it  is  faid  he  fully  won  his  majefty s  heart.  2d.  To  allow 
his  fubjects  the  liberty  and  right  of  the  laws,  without  intrenching  by 
his  prerogative  ;  which  he  attended  to  with  much  patience,  and  repented 
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he  had  not  lookt  into  that  counfel  fooner  :  but  on  the  accefiion  of  kin? 
Charles  this  prelate  was  held  in  lefs  efteem  -,  neverthelefs  he  gave  to  his 
majefty  fuclv  faithful  and  wholefome  counfel,  as  duly  confidered   mio-ht 
have  been  attended  with  happy  confequences  to  himfelf  and  his  kingdom, 
advifing  the  obfervance  of  temperate  and  conciliating  meafures  with  his 
firft  parliament ;  and    their    adjournment   to  Oxford  being   propofed    in 
council  at  Hampton- Court,  on  the  ioth  of  July  1625,   he  oppofed  this 
motion  with  pregnant   reafons,  which   the  favorite  Buckingham  treated 
with  fcorn,  inftead  of  examining  their  force  ;  but  who  having  gained  an 
unhappy  afcendency  over  the  kings  judgment  as  well  as  affections,  his  in- 
fluence over  ruled  all  objections,  in  confequence  whereof  the  parliament 
continued  their  feflion  at  Oxford  on  the  firft  of  Auguft  following,  where 
complaints,  chiefly   againft    the    favorite,  with  fharp   contefts,  enfuing, 
**  the  commons  were  by  the  court,  then  at  Woodflock,  cenfured  for  fpite- 
"  ful  and   feditious,  therefore  not  fit  to  continue,   but  to   be  diflblved. 
"  Which  refolution  being  brought  to  the  clerk  of  the  crown  to  diflblve 
*c  them  on  the  12th  of  Auguft,"  bifhop  Hacket  fays,  "  the  Keeper  did 
"  never  fo  beftir  him  fince  he  was  born,  as  to  turn  the  tide,  with  reafons, 
*«  with  fupplications,  with  tears,  imploring  his  majefty  to  remember  a 
"  time  when,  in  his  hearing,  his  bleffed  father  had  charged  him  to  call 
"  parliaments  often,  and  continue  them,  though  their  ramnefs  fometimes 
"  did  offend  him ;  that  in  his  own  experience  he  never  got  good  by 
"  falling  out  with   them.     Bat  chiefly,  Sir,  fays  he,  let  it  never  be  f aid 
11  that  you  have  not  kept  good  correfpondence  with  your  firft  parliament.    Do 
u  not  dijjeminate  fo  much  unkindtiefs  through  all  the  counties  and  boroughs 
"  of  your  realm.     The  love  of  your  people  is  the  palladium  of  your  crown. 
"  Continue  this  ajfembly  to   another  fefjion,  and  expect  alteration  for  the 
"  better.    If  you  do  not  fo,  the  next  fwarm  will  come  out  of  the  fame  hive. 
"  To  this  the  lords  of  the  council  did  almoft  all  concur;  but  it  wanted 
"  Buckinghams  fuffrage  ;  who  was  fecure  that  the  kings  judgment  would 
"  follow  him  againft  all  the  table.     So  this  parliament  was  blafted,  et 
'**  radicis  vitiuminfruflibusnafcentibusofenditur.     The  root  failed,  and 
"  the  fruit  was  unfavoury  in  all  the  branches  that  grew  up  after  it." 
Before  the  diffolution  of  the  parliament  was  confidered  in   council  the 
Keeper  had  likewife  given  to  Buckingham  the  beft  advice,  ufing  the  rrioft 
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cogent  arguments  to  difluade  him  from  this  defign,  adviling  that  a  fair 
and  friendly  promife  fhould  be  made  to  the  members  of  their  meeting 
arjain  after  Cbri/lmas,  and  that  he  fhould  requite  injuries  with  benefits, 
faying,  "  no  man  that  is  wife  will  be  angry  with  the  people  of  England" 
at  the  fame  time  renewing  his  former  counfel,  that  he  fhould  make  a 
more  prudent  and  moderate  ufe  of  his  power;  and  in  conclufion  telling 
him  that,  if  he  liked  not  this  advice,  truth  would  in  time  find  an  advocate. 
The  duke  replied,  "  I  will  look  whom  I  truft  to,"  and  flung  out  of  the 
chamber  with  a  menacing  countenance,  his  ambition  overcoming  his 
reafon,  and  his  boundlefs  confidence  in  the  kings  favour  having  rendered 
him  fo  imperious,  that  he  was  incapable  of  falutary  advice;  yet  fuch  is 
the  condition  of  human  affairs,  we  find,  under  the  bed:  form  of  govern- 
ment, when  the  true  fpirit  of  it  is  loft,  that  the  honour,  fafety  and  wel- 
fare of  the  king  and  kingdom  were  become  dependent  on  the  will  of 
this  improvident  man,  the  king  being,  unhappily,  fo  far  prejudiced  in 
his  favour  that,  having  through  his  influence  declared  war  againff,  France, 
in  order  to  maintain  it,  he  was  appointed  captain  general  and  admiral, 
with  the  command  of  an  army  and  fleet,  though  a  flranger  to  military 
fervice  by  fea  and  land ;  his  ill  fuccefs,  with  the  national  lofs  and  dif- 
grace,  being  fuitable  to  his  prefumption  and  his  talents ;  but  inefficient 
to  efface  the  royal  prejudices;  and,  though  devoid  of  found  policy,  being 
efteem'd  by  his  majeify,  as  well  as  by  his  adherents  and  fycophants,  a 
great  ftatefman,  under  pretence  of  maintaining  the  royal  prerogative,  he 
boldly  invaded  the  public  rights,  and,  with  his  partifans,  created  fuch 
breaches  between  the  king  and  his  parliaments  as  were  never  healed,  his 
intention  being  to  eftabliih  an  abfolute  power  in  the  king,  in  order  that, 
in  his  name,  he  might  be  the  real  mafter,  and  govern  all  things  according 
to  his  own  will,  and  by  his  own  conduct  giving  the  houfe  of  commons 
ample  reafon  to  declare,  in  their  remonftrance  to  his  majefty,  that  the 
principal  caufe  of  the  evils  and  dangers  of  the  kingdom  was  his  excefiive 
power,  and  his  abufe  of  it;  and  no  prince  in  Europe  could,  I  conceive, 
by  profecuting  the  lharpeft  war  againft  king  Charles  have  become  fo 
dangerous  to  him  as  this  favourite  was,  who  by  his  great  influence  mif- 
"uiding  his  actions,  and  over  ruling  all  wifer  counfels,  and  for  the  fake  of 
his  own  fafety  and  aggrandifement,  encreafing  and  confirming  the  errors 
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touching  the  regal  power  which  this  prince  had  imbibed  in  his  fathers 
court,  dishonoured  and  embarraffed  him,  diftrefling  his  affairs  both  at 
home  and  abroad,  difgufted  his  parliaments,  broke  up  the  common 
tranquillity,  and  by  his  whole  conduct  caufed  the  diminution,  or  aliena- 
tion of  the  peoples  affections,  which  are  ever  the  chief  fifcty  as  well 
as  the  glory  of  the  prince. 

In  Odtober  following  the  great  feal  was  taken  from  dodor  Will  ams, 
without  the  leaft  pretence  of  any  mifcarriage  in  him,  and  in  compliance 
with  the  kings  pleafure  acquiefcing  in  his  defired  abfence  from  the  next 
parliament  he  was  not  without  difficulty  admitted  to  appear  even  by 
proxy;  but  this  parliament,  after  having  fpent  the  heft  part  of  eighteen 
weeks  in  forming  and  profecuting  their  complaints  againfr,  the  duke,  be- 
ing diffolved,  and  public  affairs  growing  daily  more  and  more  interefting, 
when  the  third  parliament  was  called  he  determined  to  maintain  the  right 
of  his  peerage  ;  but  the  lord  keeper  Coventry,  by  the  kings  order,  at- 
tempting to  flop  him,  if  poffible,  by  letter,  wherein  he  Signified  the 
king's  pleafure  to  this  effect,  he  conducted  the  matter  fo  that  the  peers 
called  for  his  affiftance,  whereupon  he  gave  his  attendance,  and  in  the 
courfe  of  the  feffion  he  oppofed  the  loan  demanded  of  the  fubject  con- 
trary to  the  laws  :  and  two  fermons  having  been  preached  before  the  king 
by  Dr.  Mawwar'mg,  one  of  his  chaplains,  which  were  published  by  his 
majefty's  fpecial  command,  wherein  he  attempted  to  eftablifh  an  abfolute 
power  in  the  king,  with  aclive  and  paffive  obedience  in  the  fubject,  upon 
pain  of  damnation,  he  with  great  ftrength  of  argument  expofed  the  fal- 
lacious reafoning  of  this  court  fycophant.  He  likewife  flrenuoufly  fup- 
ported  the  petition  of  right;  and  the  king  having,  in  order  to  defeat  it, 
fent  his  letter  to  the  lords  containing  in  appearance  fundry  conceflions, 
by  judicious  obfervations  and  found  reafons  he  fhewed  that  the  fame  were 
conceived  in  fuch  general  and  ambiguous" terms  that  they  left  to  the  fub- 
ject no  fecurity  of  enjoying  their  liberty  and  the  laws ;  whereupon  thefe 
conceflions  were  waved  as  unfatisfactory. 

Ecbard,  after   letting  forth   the   various  illegal  and  violent  meafures 

taken  by  the  court   to  enforce  the   loan,  and  mentioning  the  removal 

of  Sir  Randolph   Crew  from  the  place   of  lord    chief  jufiice,  by  reafon 

of  fhewing    himfelf  diff.uisfied    with   it,    and    the   appointment    of   Sir 

i  Nicholas 
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N'cholas  Hid,',  a  creature  of  the  duke   in  his   ftead,  fays   "  The  politic 
"  bifliop  of  Lincoln  could  not  wholly  efcape  in   this  critical  juncture; 
"  who  delivering  his  thoughts  concerning  the  loan,  a  complaint  was  fent ' 
"  up  to  the  lords  of  the  council,  and  upjn   this  occafion  an  information 
"  of  other  pretended  matters  was  afterwards  preferred  againft  him  in  the 
"  ftar-chamber;"  and    afterwards,    that  all    the  fpiritual   and  temporal 
lords  about  London  being  invited  to  the  grand  folemnity  of  baptizing  the 
kings  firft  born  fon,  '.*  only   the  declining   bifliop  of  Lincoln  was  delign- 
"  edly  omitted;  which  with  great  uneaiinefs  caufed  him  to  afk  the  reafon 
"  of  the  earl  of  Holland;  who  freely  told  him,  'That  he  mujl  expeel  worfe 
"  than  this,  becanfe  he  was  fuch  a  champion  for  the  petition  of  right;  that 
"  there  was  no  room  at  the  table  for  thofe  that  liked  it."     And  i'n  relating 
the  proceedings  of  the  government   in   the  year  1637,  after  mentioning 
the  fevere  cenfures  of  Dr.  Bafiwick  and  others,  which  occasioned   great 
difguft,    he    writes    thus.     "   Before   thefe    laft   proceedings   were  fully 
•*  finifhed  there  came  on  the  famous  caufe  in  the  ftar-chamber,  againft 
"  a  far  greater  man,  Dr.   Williams,  bifhop  of  Lincoln,  which   had  dif- 
"  ferent,  tho'  no  lefs  remarkable  effects." — "  The  king  and   the  arch- 
"  bifliop  had  entertained  infuperable  prejudices  againft  him,  and  look'd 
"  upon  him  as   a  dangerous  affedtor  of  popularity,  and  a  favourite  of 
"  the  Puritan  faction." — '«  The  begining  of  his  troubles  arofe  from  Sir 
"  John   Lamb   and    Dr.   Sibthorp,    who  with   Allen  and    Burden,    two 
"  proctors,  being  at  dinner  with  him  at  Buckden,  there  began  adifcourfe 
"  concerning  non-conformifts.     Now  the  bifliop,  knowing   thefe  to  be 
"  all  active  men  in  the  profecution  of  them,  advifed  them  to  abate  their 
"  feverity,  for  he  knew  the  king  would  treat  them  more  mildly  for  the 
"  future,  being  a  confiderable  party  that  much  influenced  parliamentary 
f*  atiairs  ;  adding  further,  That  the  King   had  communicated  this  to  him 
"  with  his  own  mouth.    A  few  years  after,  upon  fome  difference  with  the 
"  bifliop,  Sir  John  Lamb  and  Dr.  Sibthorp  informed  againft  him  in  the 
"  ftar-chamber  for  revealing  the  kings  fecrets.     But  the  information  be- 
**  ing  either  not  well  laid,  or  fufheiently  fupported,  the  bifliop,  by  eva- 
"  fions,  and   delays,    found   means  to  fence   againft  it  for  fome  years 
"  together  ;  but  with  great  vexation  and  expenfe.    In  the  mean  time  the 
"  difpleafure  of  the  court  encreafed    againft  him,  fo  that  he   was  daily 

N  "  put. 
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"  put  to  feme  new  trouble,  and  not  fuffered  to  have  any  reft.  This 
"  caufed  him  to  apply  himfelf  to  the  lord  Cottington,  and  beg  to 
"  know  how  he  might  procure  his  peace,  andjuch  ordinary  favours  as  other 
**  bijhops  had  from  his  majefty.  That  lord  advifed  him  to  two  things,  to 
"  refign  his  deanery  of  Weflminjler,  and  to  reftrain  his  great  and  magni- 
"  ficent  way  of  living  ;  both  which  he  refufed,  the  former  out  of  good 
"  reafon,  and  the  latter  out  of  a  refolute  temper. 

"  At  length  Kilvert,  a  proctor  in  the  Arches,  a  perfon  very  fcandalous 
"  and  cunning,  who  before  had  been  employed  in  hunting  Bennet,  a  cor- 
"  rupt  judge  in  the  prerogative,  to  his  final  fentence,  was  retained  by 
"  fome  great  men  to  profecute  this  bifhop  to  the  like  confufion.  This 
"  man  having  found  by  diligent  enquiry,  and  fubtle  practices,  that  the 
"  bifhops  purgation  depended  chiefly  upon  one  Prigeon,  the  regifter  of 
"  the  court  of  Lincoln,  he  made  it  his  chief  bufinefs  by  difcrediting  the 
"  witnefs  to  invalidate  his  evidence,  and  fo  laid  a  baftard  to  his  charge, 
"  there  appearing  a  fufficient  ground  for  an  indictment  againft  him.  The 
"  bifhop  apprehending  himfelf  under  a  necefllty  to  fupport  the  reputa- 
"  tion  of  Prigeon,  engaged  himfelf  more  zealoufly  than  was  thought 
"  confident  with  the  dignity  of  fo  great  a  prelate  for  fo  inconfiderable 
"  a  man.  He  was  at  a  vaft  expenfe  to  ward  off  the  blow,  and  the 
"  fathering  of  the  baftard  was  bandied  between  Prigeon  and  one  Booth 
"  from  feffion  to  fefllon,  and  from  one  year  to  another,  till  the  mother 
•«  of  the  child  was  found  to  have  been  tampered  with  by  fome  of  the 
"  bifhops  creatures  to  charge  it  wholly  upon  Booth,  who,  when  it  was 
"  too  late,  actually  owned  himfelf  to  be  the  true  father.  On  the  dif- 
"  covery  of  which  practice  Kilvert  let  go  his  former  hold,  and  exhibited 
"  a  new  bill  againfl  the  bifhop  for  tampering  with  the  kings  witneffes,  a 
<d  crime  moft  proper  for  the  ftar-chamber.  The  bifliop  finding  himfelf 
"  plunged  into  new  dirficulties,  and  under  the  weight  of  a  mercilefs 
"  perfecution,  endeavoured  to  obtain  a  compofition  with  the  king,  be- 
«'  ing  willing  to  pay  four,  and  then  eight  thoufand  pounds  to  purchafe 
"  his  own  peace,  and  his  majefly's  favour ;  which  tho'  for  a  while  ac- 
"  cepted  of,  afterwards  was  urged  againft  him,  as  a  proof  of  his  con- 
c(  fcioufnefs  and  guilt  of  the  crime  charged  upon  him. 

"  About 
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'*  About  the  middle  of  July  the  caufe  came  to  a  full  hearing,  which  J^65'"' 
c<  held  nine  days  debate,  with  an  extraordinary  concourfe  of  people, 
M  who  highly  pitied  the  bifhop,  as  a  man  marked  out  for  a  facrifice  to 
"  the  court,  and  one  who  was  like  to  bleed  in  his  purfe  towards  a  de- 
"  figned  war  againft  Scotland.  In  conclufion  he  was  condemned  to  ten 
"  thoufand  pounds  fine  to  the  king,  a  thoufand  marks  to  Sir  John  Moun- 
«'  Jon,  who  was  concerned  againft  Prigeon,  fufpenfion  in  the  high  eora- 
"  miffion  \b\  from  all  office  and  benefice,  and  imprifonment  during  his 
"  majeftys  pleafure.  All  this  was  executed  without  the  leaft  abatement; 
"  and  Walker  his  fecretary,  Powell  his  fteward,  and  one  Land,  were 
"  feverally  fined,  and  ordered  to  be  imprifoned  :  but  they  all  efcaped 
"  both  fine  and  imprifonment,  which  were  in  a  fhort  time  commuted 
«.'  into  fuch  other  ofiices  as  they  were  to  do  for  Kilvert  againfi;  their 
"  mafter,  as  he  foon  found  to  his  new  perlexity  and  damage  :  for  after 
'*  the  bifhop  had  been  imprifoned  in  the  tower,  and  had  his  goods  to  a 
"  vaft  value  fhamefully  wafted  by  Kilvert  at  Buckden,  in  the  rifling  of 
"  his  papers,  Powel  found  a  letter  writ  to  him  about  five  years  before, 
"  by  Mr.  OJbaldJlon  the  fchool-mafter  of  Wejlminfter,  in  which  there 
««  were  fome  enigmatical  expreflions,  which  were  thought  highly  reflect- 
"  ing  upon  the  archbilhop  and  the  then  lord  treafurer  JVeJlon.  This  be- 
"  ing  produced  Kilvert  took  the  advantage,  and  exhibited  a  new  bill 
'«  againft  him  for  divulging  fcandalous  libels  againft  privy- counjellors.  The 
"  bifhop  denyed  that  ever  he  had  received  the  letter,  but  it  being  found 
"  in  a  box  in  his  chamber,  with  another  paper  that  feemed  fully  to  ex- 
"  plain  it,  he  was  condemned  in  another  fine  of  eight  thoufand  pounds." 
According  to  Rujlrmrth  the  fentence  of  the  court  was,  "  That  the 
"  bifhop  of  Lincoln  fhould  be  fined  in  _£.  5000  to  the  king,  and£.  3000 
**  to  the  archbifhop  -,  to  be  imprifoned  during  the  king's  pleafure,  and 
"  to  make  fubmifiion."  By  force  of  the  preceding  fentences  he  con- 
tinued a  prifoner  in  the  tower  until  the  16th  of  November  164.0,  when, 
Rr/fiivorth  fays,  he  <l  was  fent  for -to  take  his  place  in  the  houfe  of  lords, 

[b]  He  was  femenced  to  pay  a  fine  of  £  iocco  to  the  king,  to  be  imprifoned  in  the  tower 
during  his  maieftys  pleafure,  and  to  be  fufpended  from  all  his  ecclcfiafticai  fun&ions,  both  ab 
officio  -J  benefiao,  and  was  referred  to  the  high  commiificn  court  to  cenfure  him  as  fhey  fhould 
think  fie  concerning  his  degrees,  as  particularly  appears  in  RuJJivjonh, 

N    2  «   his 
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"  his  majefty  having  by  a  gracious  meffage  fignified  that  it  mould  be  fo, 
"  without  an  enquiry  into,  or  repetition  of,  what  had  formerly  paffed. 
"  For  there  being  much  bufmefs  to  be  done  his  majefty  was  willing  there 
"  mould  be  a  full  houfe."  The  bifhop  being  reftored  to  his  feat  in  par- 
liament, it  is  needlefs  to  fay  that  he  was  able  fully  to  reprefent  the  ma- 
nifold grievous  oppreflions  which  he  had  fuffered  from  the  court  of  ftar- 
chamber  ;  but  it  may  be  remembered  that  the  archbifhcp  in  giving  judg- 
ment againft  him,  in  July  1637,  cited  feveral  parts  of  the  civil  law,  and 
from  the  canon  law  divers  councils,  with  the  decretals,  in  fupport  of  it. 
On  the  22d  of  Febr.  Mr.  Rigby  reported  ««  from  the  committee  for 
"  high  commiffion  and  ftar-chamber  court  the  cafe  of  Dr.  Bajiwick ; 
"  whereupon  it  was  refolved,  That  the  precept  made  by  the  archbifhop 
"  of  Canterbury  and  others,  high  commifiioners  for  caufes  ecclefiaftical 
"  within  the  realm  of  England.,  for  the  apprehending  of  the  body  of  Dr. 
**  Bajiwick,  and  in  fearching  for  and  feizing  his  books;  and  the  mef- 
"  fengers  actings  thereupon  in  fearching  Dr.  Bajlioicks  houfe,  and  feiz- 
"  ing  his  books  and  papers,  are  againft  law,  and  the  liberty  of  the 
«  fubjedt." 

**  Refolved  &c.  That  the  fentence  given  againft  Dr.  Bajiwick  by  the 
**  high  commifiioners,  and  the  proceedings  whereupon  that  fentence  is 
**  grounded,  and  the  execution  of  that  fentence,  are  againft  law ;  and 
*'  that  the  fentence  is  void,  and  that  Dr.  Bajiwick  ought  to  be  reftored  to 
"  the  exercife  and  practice  of  phyfic,  and  to  have  reparation  and  recom- 
"  penfe  for  his  damage  and  lofs,  fuftained  by  the  faid  fentence  and  exe- 
"  cution." 

"  Refolved  &c.  That  all  thofe  feveral  commifiioners  of  the  hijrh-com- 
"  miffion  court,  which  voted  againft  Dr.  Bajiwick  in  the  fentence  pro- 
"  nounced  againft  him,  ought  to  give  fatisfaclion  to  Dr.  Bajiwick. 

The  Houfe  afterwards  refumed  the  debate  concerning  Dr.  Bajiwick ; 
whereupon  it  was  further 

"  Refolved  Sec.  That  the  proceedings   againft   Dr.   Bajiwick  [in  the 

«•  court  of  Star-chamber]  are  againft  the  law  and  the  liberty  of  the  fub- 

"  je£,  as  alfo  the  fentence  againft  him  ought  to  be  reverfed,  the  fine  of 

"  £.5000  difcharged,   and  he  to  have  reparation  for  his  loffes  and  iui- 

**  ferings." 

'<  Refolved 
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"  Refolved  6cc.  That  the  orders  and  warrants  from  the  council-board 
«.«  for  Dr.  Bafiwicks  exile,  and  transferring  from  the  caftle  of  Lancefton 
"  to  the  ifle  of  Scilly,  and  his  imprifonment  there,  are  againft  the  law 
"  and  liberty  of  the  fubjecT:,  and  that  he  ought  to  have  reparation  for  his 
'«  lories  and  damages  fuftained  by  thofe  orders,  and  that  imprifcn- 
**  ment  fY]. 

On  the  5th  of  March  1640  Lord  Andover  made  the  following  fpeech. 

"  My  Lords, 

«*  Since  your  lordfliips  have  already  looked  fo  far  into  privileges  of 
"  peers  as  to  make  a  ftridt  inquilition  upon  foreign  honours,  let  us  not 
"  deftroy  That  among  ourfelves  which  we  defire  to  preferve  from 
"  flrangers." 

"  And  if  this  grievance  I  fhall  move  againft  have  flept  til  now,  it  is 
"  very  conflderable,  left  cuftom  make  it  every  day  more  apparent  than 
((  other.  Your  lordfliips  very  well  know  that  there  was  a  ftatute  framed, 
"  3  Hen.  VII.  authorizing  the  chancellor,  treafurer,  and  privy  feal,  and 
««  the  two  chief  juftices,  calling  to  them  one  bifhop,  and  a  temporal 
"  lord  of  the  kings  council,  to  receive  complaints  upon  bill  or  infor- 
"  mation,  and  cite  fuch  parties  to  appear  as  ftand  accufed  of  any  mifde- 
««  meanor ;  and  this  was  the  infancy  of  the  ftar-chamber:  but  after- 
"  wards  the  ftar-chamber  was,  by  cardinal  Woij'cy,  8  Hen.  VIII.  raifed  to 
"  mans  eftate  ;  from  whence  (being  now  altogether  unlimited)  it  is 
"  grown  a  monfter,  and  wiil  hourly  produce  worfe  effedts,  unlels  it  be 
"  reduced  by  that  hand  which  laid  the  foundation  ;  for  the  ftatutes 
"  which  are  ratified  by  parliament  admit  of  no  other  than  a  repeal. 
"  Therefore  I  offer  humbly  to  your  lordfhips  thefe  enfuing  reafons  why  it 
"  fhould  be  repealed." 

V  Firft,  The  very  words  of  the  ftatute  clearly  fhew  that  it  was  a  need- 
"  lefs  injlitution ;  for  it  fays,  They  who  are  to  judge,  can  proceed  with 
"  no  delinquent  otherwife  than  if  he  were  convicted  of  the  fame  crime 
"  by  due  procefs  of  law.  And  do  your  lordfliips  hold  this  a  rational  court, 

[c]  Rujhivorths  Collec'.  vol.  iv.  p.    193.  and  State  Tryals,  vol.  i.  p.  482. 

"  that 
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«  that  fends  us  to  the  law,  and  calls  us  to  the  law,  and  calls  us  back 
"  from  it  again  ?" 

"  Secondly,  Divers  judicatories  confound  one  another,  et  in  pejjima 
"  republica  plurima  leges." 

"  The  third  reafon  is  from  circumftance,  or  rather  a  confuetudine ; 
"  and  of  this  there  are  many  examples  both  domedic  and  foreign ;  but 
"  more  particularly  by  the  parliaments  of  France,  abbreviated  into  a 
"  (landing  committee  by  Philip  the  king,  and  continued  according  to  his 
"  inftitution  until  Lewis  XI  came  to  the  crown ;  who  being  a  fubtle 
"  prince,  buried  the  volume  in  the  epitome ;  for  to  this  day,  whenever 
«  the  three  eftates  are  called,  either  at  the  death  of  the  eld  king,  or  to 
"  crown  the  new,  it  is  a  common  proverb,  allons  voire  le  feu  des  efiats  : 
"  My  lords,  arbitrary  judgments  dellroy  the  common  laws,  and  in  them 
"  the  two  great  charters  of  the  kingdom  ;  which  being  once  loll  we  have 
"  nothing  left  but  the  name  of  liberty." 

"  Then  the  lad  reafon  is  (though  it  was  the  firft  caufe  of  my  (landing 
"  up)  the  great  eclipfe  it  hath  ever  been  to  the  whole  nobility  j  for 
«'  who  are  fo  frequently  vexed  there  as  peers  and  noblemen  ?  and  not- 
"  withftanding  their  appeal  to  this  affembly  is  ever  good,  whilft  that 
"  famous  law,  of  4  Edw.  III.  remains  in  force,  for  the  holding  of  a  par- 
"  liament  once  a  year,  or  more,  if  occafion  require ;  yet  who  du lit  a 
"  year  ago  mention  fuch  a  (latute,  without  incurring  the  danger  of  Mr. 
««  Kilverts  perfecution  ?  Therefore  I  (ball  humbly  move  your  lordfhips, 
"  That  a  felecl  committee  of  a  few  may  be  named,  to  eonfider  of  the 
"  a&.  of  parliament  itsfelf ;  and  if  they  (hall  think  it  of  as  great  pre- 
**  judice  as  I  do,  that  then  the  houle  of^commons,  in  the  mod  ufual 
<'  manner,  may  be  made  acquainted  with  it,  either  by  bill  or  conference, 
"  who  alio  haply  think  it  a  burden  to  the  fubjecl ;  and  fo  when  the 
"  whole  body  of  parliament  (hall  join  in  one  fupplication,  I  am  confident 
"  his  majefty  will  defire  that  nothing  (hall  remain  in  force  which  his 
«*  people  do  not  willingly  obey  [d]." 

[d]  Rujhwortbs  Celledl'.  vo'.  iv.  p.  204. 

On 
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On  the  1 2th  of  March,  Mr.  Rlgby  reported  the  cafe  of  Mr.  Burton  ; 
whereupon  it  was  "  Refolved,  That  the  four  commiflioners,  Dr.  Duck, 
"  Dr.  Worral,  Dr.  Sams,  and  Dr.  Wood,  proceeded  unjuftly  and  illegally 
*«  in  fufpending  Mr.  Burton  ab  officio  &  benejicio,  for  not  appearing  upon 
"  the  fummons  the  firft  procefs." 

"  Secondly,  That  the  breaking  up  Mr.  Burtons  houfe,  and  arreting 
"  his  perfon  without  any  caufe  {hewed,  and  before  any  fuit  depended 
"  again  ft  him  in  the  ftar-chamber,  and  his  clofe  imprifonment  thereupon, 
"  are  againft  the  law  and  liberty  of  the  fubject." 

"  Thirdly,  that  John  Wragg  hath  offended  in  fearching  and  feizing 
•«  the  books  and  papers  of  Mr.  Burton,  by  colour  of  a  general  warrant 
**.  dormant  from  the  high  commiflioners  ;  and  that  the  faid  warrant  is 
*«  againft  law,  and  the  liberty  of  the  fubjecl ;  and  that  ferjeant  Dendy, 
"  and  alderman  Abel  have  offended  in  breaking  open  the  houfe  of  Mr. 
"  Burton,  and  ought  refpeftively  to  make  him  reparations  for  the 
"  fame." 

"  Refolved,  That  Mr.  Burton  ought  to  have  reparation  and  recom- 
"  penfe  for  damages  fuftained  by  the  aforefaid  proceedings  from  Dr. 
"  Duck,  &c." 

"  Refolved,  That  the  warrant  from  the  council-board,  dated  ztWbite- 
"  ball,  Feb.  2,  1636,  for  the  committing  Mr.  Burton  clofe  prifoner,  and 
"  the  commitment  thereupon,  is  illegal,  and  contrary  to  the  liberty  of 
"  the  fubjecl:." 

"  Refolved,  That  the  archbifhop  of  Canterbury,  bifliop  of  London,, 
"  and  the  earl  of  Arundel,  the  earl  of  Pembroke,  Sir  Henry  Fane,  fecre- 
"  tary  Cooke,  and  fecretary  Windebank,  do  make  reparation  to  Mr. 
**  Burton  for  his  damages  fuftained  by  this  imprifonment  [e]." 

And  on  the  24th  of  M.rch,  "  The  bufmefs  of  Mr.  Burton  coming. 
»*  again  into  conlideration,  it  was  refolved,  That  the  fentence  in  the 
"  ftar-chamber  againft  Mr.  Burton  is  illegal,  and  without  any  juft. 
*<  ground,  and  ought  to  be  reverfed,  and  he  ought  to  be  freed  from  the 
"  fine   of  £.  5000,  and    imprifonment,  impofed  by  the  faid    fentence,, 

[f]   Rufnworths  Colled',  vel.  iv.  p.  207. 
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"  and  to  be  reftored  to  his  degrees  taken  in  the   univerfity,  orders  in  the 
"  miniftry,  and  to  his  ecclefiaftical  benefice  in  Friday- ftreet,  London" 

"  That  the  order  of  the  council-board  for  transferring  the  faid  Mr. 
"  Burton  from  the  caftle  oiLancajler,  to  the  ille  of  Gucrnfey,  and  imprifon- 
"  ing  him  there,  are  againfl  the  law  and  liberty  of  the  fubjecl.  That  the 
"  faid  Mr.  Burton  ought  to  have  reparation  and  recompenfe  for  the 
"  damages  fuftained  by  the  faid  imprifonment,  lois  of  his  ears,  and  other 
"  evils  fuftained  by  the  faid  unjuft  and  illegal  proceedings  [J ']." 

On  the  20th  of  April  a  report  being  made  in  Mr.  Prynns  cafe  it  was 
refolved  upon  the  queftion, 

"  1.  That  the  fentence  againft  Mr.  Prynn  in  the  ftar-chamber,  Febru- 
a  ary  17,  anno  9  Car.  is  illegal,  and  given  without  juft  caufe,  and  ought 
"  to  be  reverfed  ;  and  that  Mr.  Prynn  ought  to  be  difcharged  of  the  fine 
*'  of  £.  5000  impofed  by  the  faid  ientence,  and  of  all  extents  thereupon, 
«*  and  of  his  imprifonment,  decreed  by  that  fentence." 

"  2.  Refolved  That  Mr.  Prynn  ought  to  be  reftored  to  his  degrees  in 
"  the  univerfity  of  Oxford,  and  to  the  fociety  of  Lincolns-inn,  and  to  the 
u  exercife  of  his  profeflion  of  an  utter  barrifter  at  law,  and  to  his  chamber 
"  again  at  Lincolns-inn." 

"  3.  Refolved,  That  Mr.  Prynn  ought  to  have  reparation  for  fuch 
"  damages  and  prejudice  as  he  hath  fuftained  by  the  faid  fentence  and 
"  proceedings." 

"  4.  Refolved  Sec.  That  the  fentence  given  againft  Mr.  Prynn  in  the 
"  the  ftar-chamber,  14  J  unit  1637 .  Anno  13  Car.  is  illegal,  and  given 
"  without  any  juft  caufe,  and  therefore  ought  to  be  reverfed ;  and  that 
"  he  ought  to  be  difcharged  of  the  fine  and  imprifonment  thereby  de- 
"  creed;  and  that  he  ought  to  have  reparation  and  recompenfe  for  the 
"  damages  fuftained  by  that  fentence,  and  the  execution  thereof." 

"  5.  That  the  warrant,  dated  27  Aug.  13  Car.  for  the  tranfportation 
"  of  Mr.  Prynn  from  Carnarvon  caftle  to  the  ifle  of  Jerfey,  and  his  im- 
"  prifonment  there,  and  other  reftraints  therein  mentioned,  are  againft 
««  the  law  and  liberty  of  the  fubjecT: ;  and  that  he  ought  to  be  difcharged 

[/J  Id.  ibid.  p.  213. 
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«  of  that  imprifonment,  and  to  have  reparations  for  the  damages  fuf- 

"  tained  thereby." 

u  6.  Reiblved,  &c.  That  the  imprifonment  of  Mr.  Prynn  by  a  warrant, 
*'  dated  ift  Feb.  1632,  under  the  hands  of  Thomas  lord  Coventry,  lord 
'*  keeper  of  the  great  feal  of  England,  Richard  lord  archbilhop  of  York, 
"  Henry  earl  of  Manchefier,  Edward  earl  of  Dorfet,  Henry  lord  vifcount 
««  Eaulkland,  William  lord  bifhop  of  London,  Edward  lord  Newburgh, 
««  and  Sir  Thomas  Jermin,  is  unjuft  and  illegal,  and  that  they  ought  to 
««  give  Mr.  Prynn  fatisfa&ion  for  the  damages  fuftained  by  his  imprifon- 

"  ment." 

"  It  was  further  ordered,  That  a  charge  be  drawn  up  againft  Dr. 
««  Heylin  touching  the  promoting  the  fuit  in  ftar-chamber  againft  Mr. 

«  Prynn  [g]." 

Befides  the  petitions  aforementioned  Dr.  Alexander  Leighton,  a  Scotch 
divine,  on  the  7th  of  November  1640,  prefented  his  petition  to  the  houfe 
of  commons,  complaining  of  the  fevere  proceedings  againft  him  in  the 
ftar-chamber,  for  writing  a  book  entitled,  "  An  Appeal  to  the  Parlia- 
"  ment,  or  A  Plea  againft  Prelacy,"  whereupon  the  proper  orders  were 
given  touching  the  profecution  of  this  complaint;  and  on  the  21ft  of 
April   Mr.  Roufe  having  reported  his  cafe,  it   was   refolved  upon    the 

queftion, 

««  1.  That  the  attacking,  imprifoning  and  detaining  Dr.  Leighton  in 
«'  prifon,  by  warrant  from  the  high  commiflioners,  is  illegal." 

"  2.  Refolved,  &c.  That  the  breaking  up  of  Dr.  Leightons  houfe,  and 
*!  the  taking  away  his  papers  by  Edward  Wright,  then  iheriff  of  London, 
<*  and  now  lord  mayor,  is  illegal." 

«  3.  Refolved,  &c.  That  the  faid  Edward  Wright,  then  flieriff,  and 
"  now  lord  mayor  of  London,  ought  to  give  reparations  to  Dr.  Leighton 
"  for  his  damages  fuftained  by  the  breaking  open  his  houfe,  and  taking 
**  away  his  papers  and  other  goods,  as  aforefaid." 

"  4.  Refolved,  &c.  That  the  archbilhop  of  Canterbury,  then  bifhop 
'•*  of  London,  ought  to  give  fatisfaftion  to  Dr.  Leighton  for  his  damages 
<:  fuftained  by  fifteen  weeks  imprifonment  in  Newgate,  upon  the  faid 
t(  bifhops  warrant." 

[s]  Rujbivorths  Collea*.  vol.  iv.  p.   228. 
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**  5.  Refolved,  &c.  Thit  the  great  fine  of  £.  icooo  laid  upon  Dr. 
"  Leighton,  by  fentence  in  the  ftar-chamber,  is  illegal." 

"  6.  Refolved,  &c.  That  the  fentence  of  corporal  punifhment  im- 
"  pofed  upon  Dr.  Leighton,  the  whiping,  branding,  Hiring  the  nofe, 
"  cutting  off  his  ears,  fetting  in  the  pillory,  and  the  execution  thereof, 
"  and  imprifonment  thereupon,  are  illegal." 

"■  7.  Refolved,  &c.  That  Dr.  Leighton  ought  to  be  freed  from  the  great 
"  fine  of  JT.  10000,  and  from  the  fentence  of  perpetual  imprifonment,  and 
"  to  have  his  bonds  delivered  to  him,  which  he  entered  into  for  his  true 
"  imprifonment." 

*«  8.  Refolved,  &c.  That  Dr.  Leighton  ought  to  have  good  fatisfaclion 
"  and  reparation  for  his  great  fufferings  and  damages  fuftained  by  the 
««  illegal  fentences  in  the  ftar-chamber  [h]." 

'John  Lilbarne,  clofe  prifoner  in  the  fleet,  likewife,  on  the  7th  of  No- 
vember 1640,  prefented  his  petition  to  the  houfe  of  commons,  complain- 
ing of  the  proceedings  againft  him  in  the  ftar-chamber  in  February 
1637-8,  for  printing  and  publifhing  of  libellous  and  feditious  books, 
intitled,  "  News  from  Ipfwich,  &c."  contrary  to  a  decree  of  that  court 
made  in  July  preceding,  to  prohibit  the  printing  of  books  without  li- 
cenfe,  to  this  effect, 

"  That  none  fhall  prefume  to  print  any  book  or  pamphlet  whatfoever, 
n  unlefs  the  fame  be  firft  licenfed,  with  all  the  titles,  epiftles  and  pre- 
<c  faces  therewith  imprinted,  by  the  lord  archbifhop  of  Canterbury,  or 
"  the  bifhop  of  London  for  the  time  being,  or  by  their  appointment,  and 
"  within  the  limits  of  either  univerfity,  by  the  chancellor  or  vice-chan- 
'*  cellor  thereof,  upon  pain  that  every  printer  fo  offending  fhall  for  ever 
"  thereafter  be  difabled  to  exercife  the  art  of  printing,  and  mall  fuffer 
*'  fuch  further  punifhment  as  by  this  court,  or  the  high-commiffion,  fhall 
*\  be  thought  fitting  ;  that  before  any  books  imported  from  foreign  parts 
"  fhall  be  expofed  to  fale,  a  true  catalogue  thereof  fhall  be  prefented  to 
**  the  archbLTiop  of  Canterbury,  or  the  bifhop  of  London :  And  that  no 
"  officers  of  the  cuftom  fhall  deliver  any  foreign  books  out  of  their  hands 
"  and  cuflody,  before  thofe  bifhops  fliall   have   appointed  one  of  their 

[A]  Rujhworths  Colle£l'.  vol.  iv.  p.  2*8,  229. 
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'"  chaplains,  or  fame  other  learned  man,  with  the  mafter  and  wardens 
"  of  the  company  of  ftationers,  or  one  of  them,  to  be  prefent  at  the 
"  opening  of  the  pack  and  fardels,  and  to  view  the  fame.  And  thofe 
"  that  dilbbey  this  injunction  are  to  be  cenfured  in  this  or  the  high- 
•«  commillion  court,  as  the  feveral  caufes  fhall  require.  And  if  in  this 
"  fearch  there  happen  to  be  found  any  fchifmatical  or  offenfive  books, 
•f  they  mail  be  brought  to  the  aforefaid  bifhops,  or  the  high-commillion 
"  office,  that  the  offenders  may  be  puniflied.  That  no  perfon  whatfo- 
"  ever  fhall  imprint  in  the  parts  beyond  the  fea,  or  import  from  thence, 
"  any  Englifli  books,  or  whereof  the  greater  part  is  Eng/ijb,  whether 
"  formerly  printed  or  not.  And  that  no  books  whatfoever  fhall  be  re- 
"  printed,  though  formerly  licenfed,  without  a  new  licenfe  firft  obtained, 
**  upon  pain  of  like  cenfure  and  punifhment.  And  that  if  any  perfon 
"  whatfoever,  that  is  not  an  allowed  printer,  fhall  prefume  to  fet  up  a 
"  prefs  for  printing,  or  work  at  any  fuch  prefs,  or  fet  and  compofe  letters 
"  for  the  fame,  he  fhall  be  fet  in  the  pillory,  and  whipt  through  the  city 
"  of  London  [i].t' 

Here  we  find  the  court  of  ftar-chamber,  in  manifeft  derogation  of 
the  legiflative  authority  of  the  kingdom,  and  in  open  violation  of  the 
rights  of  the  fubjecl,  making  laws  reftrictive,  or  rather  fubverfive  of 
civil  and  religious  liberty,  with  fevere  penal  fanclions,  according  to  their 
fovereign  will,  fubjecting  offenders  againil  them  to  punifhment  at  the  dif- 
cretion  of  this  court,  or  of  the  high-oommiffion,  without  limitation  of 
nature  or  number;  and  what  feverities  their  difcretion  dictated  we  have 
in  fome  meafure  fhewn. 

Upon  the  profecution  of  Lilburne  he  was  ordered  to  be  examined, 
upon  interrogatories,  touching  the  matters  charged  upon  him  ;  and  being 
brought  up  to  the  office  for  examination  he  refufed  to  take  an  oath  to 
anfwer  interrogatories,  faying  it  was  the  oath  ex  officio,  and  that  no  free- 
born  Etiglifoman  ought  to  take  it,  not  being  bound  by  the  law  to  accufe 
himfelf.  And  afterwards,  upon  the  9th  of  February,  peremptorily  re- 
futing to  take  the  oath  tendered  to  him  in  open  court,  he  was  remanded 
to  the  fleet,  to  remain  clofe  prifoner  until  he  mould  take  his  oath,  and 

[/]  Rufbworths  Colled5,  vol.  iv.  p.  463,  464. 
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be  examined.  And  it  was  by  the  court  declared  that  unlefs  he  fhould 
fubrnit  to  take  the  oath,  and  be  'examined,  by  a  certain  appointed  time, 
their  lordfliips  would  on  the  laft  fitting  of  the  term  proceed  to  cenfure 
him  for  his  contempt.  And  on  the  13th  of  the  fame  month  appearing 
again  in  court,  the  attorney  general  informed  their  lordfbips  that  he  had 
obftinately  continued  his  refufal,  and  moved 'them  to  pafs  cenfure  upon 
him  for  his  contempt;  whereupon  their  lordfliips  endeavoured  to  per- 
fuade  him  to  conform,  offering  then  to  accept  his  oath,  without  proceed- 
ing to  cenfure ;  but  ftill  periifting  in  his  refufal  to  take  the  oath  propofed, 
"  the  whole  court  did  with  unanimous  cpnfent  declare  and  adjudge  the 
f<  faid  Lilburne  guilty  of  a  very  high  contempt  and  offence,  of  danger- 
"  ous  consequence  and  evil  example,  and  worthy  to  undergo  a  very  fharp, 
"  fevere,  and  exemplary  cenfure,  which  might  deter  others  from  the 
"  like  prefumptuous  boldnefs  in  refufing  to  take  a  legal  oath,  without 
<{  which  many  grievous  and  exorbitant  offences,  to  the  prejudice  and 
"  danger  of  his  majefty,  his  kingdoms  and  loving  fubjects,  might  go 
"  away  undifcovered  and  unpunifhed."  And  therefore  their  lordfliips 
decreed  that  he  fhould  be  remanded  to  the  fleet,  there  to  remain  til  he 
fhould  obey  the  orders  of  the  court,  and  pay  a  fine  of  £.  500  to  his 
majeftys  ufe ;  and  before  his  enlargement  to  become  bound  with  good 
furetiesfor  his  good  behaviour;  and  the  more  to  deter  others  from  offend- 
ing in  the  like  kind,  they  further  decreed  that  he  fhould  be  whipt  from 
the  prifon  of  the  fleet  to  the  pillory,  to  be  erected  when  and  vvhere  they 
fhould  direct;  and  that  he  fhould  be  fet  in  the  pillory,  and  from  thence 
be  returned  to  the  fleet,  there  to  remain  according  to  their  decree. 

On  the  18th  of  April  following,  in  execution  of  this  fentence,  he  was 
feverely  whipt  from  the  fleet  to  WejlminJUr :  During  his  whiping  and 
ftanding  in  the  pillory  he  uttered  many  bold  fpeeches  againft  the  tyranny 
of  bifhops,  &c.  and  when  his  head  was  in  the  pillory  he  fcattered  among 
the  people  fundry  copies  of  pamphlets,  faid  to  be  feditious,  of  which  the 
court  of  ftar-chamber,  then  fitting,  being  informed  they  immediately 
ordered  him  to  be  gagged  during  the  refidue  of  the  time  appointed  for 
his  ftanding  in  the  pillory,  which  was  accordingly  done ;  upon  which  he 
ftamped  with  his  feet,  thereby  intimating  to  the  beholders,  as  RuJJj- 
1  worth 
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worth  fuppofes,  he  would  ftill  fpeak  were  his  mouth  at  liberty  ;  and  on 
the  lame  day  the  court  of  ftar-chamber  made  the  following  order. 

"  Whereas  John  Lilbume,  prifoner  in  the  fleet,  by  fentence  in  ftar- 
**  chamber,  did  this  day  fuffer  condign  punifhment  for  his  feveral  offen- 
<c  ces,  by  whiping  at  a  cart,  and  {landing  in  the  pillory,  and  (as  their 
"  lordfhips  were  this  day  informed)  during  the  time  that  his  body  was 
<c  under  the  faid  execution,  audacioufly  and  wickedly,  not  only  uttered 
"  fundry  fcandalous  and  feditious  fpeeches,  but  likewife  Scattered  fundry 
««  copies  of  feditious  books  amongft  the  people  that  beheld  the  faid  exe- 
"  cution,  for  which  very  thing,  amongft  other  offences  of  like  nature, 
"  he  had  been  cenfured  in  the  faid  court  by  the  aforefaid  fentence.  It 
"  was  thereupon  ordered  by  their  lordfhips  that  the  faid  Lilbume  fhould 
*'  be  laid  alone  with  irons  on  his  hands  and  legs  in  the  wards  of  the  fleet, 
'*  where  the  bafeft  and  meaneft  fort  of  prifoners  areufed  to  be  put,  and 
"  that  the  warden  of  the  fleet  take  fpecial  care  to  hinder  the  refort  of  any 
«<  perfon  whatfoever  unto  him,  and  particularly  that  he  be  not  fupplied 
"  with  any  bind,  and  that  he  take  fpecial  notice  of  all  letters,  writings, 
"  and  books  brought  unto  him,  and  feize  and  deliver  the  fame  unto 
"  their  lordfhips ;  and  take  notice  from  time  to  time  who  they  be  that 
"  refort  to  the  faid  prifon  to  vilit  the  faid  Lilbume,  or  to  fpeak  with  him, 
"  and  inform  th«  board  [k]."  And  on  that  day  their  lordfhips  made  this 
*'  farther  order. 

"  That  his  majeftys  attorney  and  follicitor  general  be  hereby  prayed 
"  and  required  to  take  ftridt  examination  of  John  Lilbume,  prifoner  in 
"  the  fleet,  touching  the  demeanour  and  fpeeches  of  him  the  faid  Lil- 
"  burne  during  the  time  of  his  whiping  and  ftanding  in  the  pillory  this 
"  day,  according  to  fentence  of  his  majeftys  court  of  ftar-chamber,  par- 
"  ticularly,  whether  the  faid  Lilbume  did  at  that  time  utter  any  fpeeches 
"  tending  to  fedition,  or  to  the  difhonour  of  the  faid  court  of  ftar- 
"  chamber,  or  any  membei  of  the  faid  court  ?  And  whether  he  did 
"  throw  about  and  difperfe  at  the  fame  time»any  feditious  pamphlets  and 
"  books,  either  of  that  fort  for  which  he  was  formerly  cenfured,  or  any 
"  other  of  the  like  nature  ?  What  the  fpeeches  were,  and  who  heard 

[i]  Rujhiwtb,  vol.  ii.  p.  466. 
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*d  them  ?  What  the  faid  books  were,  and  whence,  and  of  whom  the  fiiid 
"  Lilburne  had  them  ?  And  what  other  material  circumftances  they 
**  mall  think  fit  to  examine  either  the  faid  Lilburne  upon,  or  any  other 
«  perfon  by  whom  they  fiiall  think  good  to  inform  themfelves  for  the 
"  better  finding  out  the  truth  :  and  thereupon  to  make  certificate  to  the 
*'  board  what  they  find,   together  with  their  opinions  [/]." 

Lilburne  having  for  fome  time  lain  with  double  irons  on  his  hands 
and  feet  in  the  inner  wards  of  the  prifon,  a  fire  happened  near  the  place 
in  which  he  was  clofe  confined,  which  gave  a  jealoufie  that  in  his  fury 
and  anguifh  of  pain  he  was  deiperate,  and  had  fet  the  prifon  on  fire,  not 
regarding  himfelf  to  be  burnt  with  it  :  the  neighbouring  inhabitants 
without  the  fleet,  and  the  prifoners  within  all  cried,  releafe  Lilburne,  or 
we  JJoall  all  be  burnt  ;  whereupon  they  run  headlong,  and  made  the 
warden  remove  him  out  of  his  hold,  and  the  fire  was  quenched,  and  he 
remained  a  prifoner  in  a  place  where  he  had  fome  more  air.  He  con- 
tinued in  prifon  to  the  time  of  prefenting  his  petition,  when  it  was  or- 
derered,  "  That  he  mould  have  liberty,  by  warrant  of  this  houfe,  to  go 
'■  abroad  in  fafe  cuftody,  to  profecute  his  petition  exhibited  here  j  and 
f  that  he  be  removed  out  of  the  common  prifon  where  now  he  is,  into 
"  fome  more  convenient  place,  and  have  the  liberty  of  the  fleet  [//;]." 

The  houfe  of  commons  conceiving  John  Lilburne^  cafe  proper  for 
the  confideration  of  the  houfe  of  lords,  they  tranfmitted  the  fame  to  their 
lordfhips,  who  after  all  proper  proceedings,  made  the  following  order 
thereupon. 

"  Whereas  the  caufe  of  'John  Lilburne  gent,  came  this  day  to  a  hear- 
"  ing  at  the  bar,  by  his  counfel,  being  tranfmitted  from  the  houfe  of 
"  commons,  concerning  a  fentence  pronounced  againft  him  in  the  ftar- 
**  chamber  Feb.  13th  Anno  13  Car.  regis;  and  after  an  examination  of 
"  the  whole  proceedings,  and  a  due  confideration  of  the  faid  fentence, 
"  it  is  this  day  adjudged,  ordered,  and  determined  by  the  lords  in  par- 
"  liarrient  aflembled,  that  the  faid  fentence,  and  all  proceedings  there- 
11  upon,  fhall  forthwith  be  for  ever  totally  vacuated,  obliterated,  and 
"  taken  off  the  file  in  all  courts  where  they  are  yet  remaining,  as  illegal, 

[I]  Rvjlmorth,  vol.  ii.  p.  467.  [;«]  Id.  vol.  iv.  p.  20. 

"  and 


upoji  Public  Affair s,   cortfidercd.  103 

"  and  moft  unjuft,  againft  the  liberty  of  the  fubjefr,  and  the  law  of  the 
"land,  and  magna  charta,  and  unfit  to  continue  upon  record  j  and  that 
"  the  faid  Lilburne  fhall  be  for  ever  absolutely  freed,  and  totally  dif- 
"  charged  from  the  faid  fentence,  and  all  proceedings  thereupon,  as  fully 
««  and  amply  as  though  never  any  fuch  thing  had  been.  And  that  all 
"  eftreats  and  procefs  in  the  courts  of  exchequer  for  levying  of  any 
"  fine  (if  any  fuch  be)  fhall  be  wholly  cancelled  and  made  void,  any 
**  thing  to  the  contrary  in  any  wile  notwithstanding.." 

John  Brown,  Cler.  Parliament  [«].. 

On  the  4th  of  May  164.1,  Mr.  Roufe  reported,  the  cafe  of  John 
Lilburne,  whereupon  it  was, 

"  1.  Refolved,  That  the  fentence  in  the  ftar-chamber  given  againft 
"  John  Lilburne  is  illegal,  and  againft  the  liberty  of  the  fubjecl,  and 
ct  alfo  bloody,  wicked,  cruel  [0],  and  tyrannical." 

**  2.  Refolved,  That  reparation  ought  to  be  given  to  Mr.  Lilburne  for 
"  his  imprilbnment,   furfering,   and  lolles,  fuftained   by  that  illegal  fen- 

*'  tence  [p  ]." 

Lord  Clarendon  gives  the  following  account  of  the  proceedings  in  par- 
liament for  abolifhing  the  court  of  fiar-chamber. 

"  A  bill  for  taking  away  the  ftar-chamber  court.  The  progrefs  of 
"  which  bill  was  this.  The  exorbitances  of  this  court  had  been  fuch 
*<  (as  hath  been  before  touched)  that  there  were  very  few  perfons  of 
"  quality  who  had  not  fu-ffered,  or  been  perplexed,  by  the  weight  or 

[n]  Rujhortb,  vol.  ii.  p.  4-69. 

[5]  On  the  hearing  before  the  Lords  it  was  faid  that,  "  clofe  imprilbnment  was  never  ufed 
"  to  the  primitive  chriftians  by  any  tyrant ;  for  then  that  heavy  charge  in  Scripture,  /  was  in 
"  prijori,  and  ye  vi/ited  me  not,  might  be  anfwered ;  but  a  clofe  impriionment  may  prefume  a 
"  faroiihment,  and  fo  death.  The  Romans  had  four  punifhments,  lafidatio,  ccrr.hujlio,  decolla- 
"  tio,  and  Jirangulatio  ;  but  never  famifhirig  to  death.  This  man  might  have  been  fo,  as  it 
*•  was  fworn." 

"  Three  years  imprifonment  till  the  pailiament  releafed  him,  and  might  otherwifc  have  bcea 
««  forever."     Ruflrjuorth,. vol.  ii.  p.  468, 

fj>]  Id.  vol.  iv.  p.  250. 

u  fear 
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*«  fear  of  thofe  cenfures  and  judgments.  For  having  extended  their  ju- 
"  rtfdi&ion  from  riots,  perjury,  and  the  mo  ft  notorious  mifdemeanors, 
«'  to  an  averting  all  proclamations  and  orders  of  ftate;  to  the  vindica- 
■«*  ting  illegal  commiffions,  and  grants  of  monopolies  (all  which  were 
"  the  chief  ground-works  of  their  late  proceedings)  no  man  could  hope 
"  to  be  longer  free  from  the  inquifition  of  that  court  than  he  refolved 
**  to  fubmit  to  thofe,  and  the  like  extraordinaay  courfes.  And  therefore 
**  there  was  an  entire  inclination  to  limit  and  regulate  the  proceedings 
«*  of  that  court,  to  which  purpofe  a  bill  was  brought  in,  and  twice 
"  read,  and,  according  to  cuftom,  committed.  It  being  returned  after 
"  by  the  committee,  and  the  amendments  read,  it  was  fuddenly  fug- 
V  gefted  (by  a  perfon  not  at  all  enclined  to  confufion,  or  to  the  violent 
'«  party  that  intended  that  confufion)  that  the  remedies  -provided  by  that 
"  bill  were  not  proportionable  to  the  difeafes  ;  that  the  nfurpations  of  that 
"  court  were  not  lejs  in  the  forms  of  their  proceedings  than  in  the  matter 
"  upon  which  they  proceeded ;  inf amuck  that  the  courfe  of  the  court  (which 
*'  is  the  rule  of  their  judging)  was  Jo  much  corrupted,  that  the  grievance 
'*  was  as  much  thereby,  in  thofe  cafes  of  which  they  had  a  proper  connu- 
*'  fance,  as  it  was  by  their  excefs  in  holding  pleas  of  that  in  which,  in  truth, 
*e  they  had  no  jur  if  diet  ion  ;  and  therefore  he  conceived  the  proper  and  mofl 
"  natural  cure  for  that  wife  hi  ef  would  be  utterly  to  abolijh  that  court, 
"  wh~ich  it  was  very  difficult,  if  not  impojible,  to  regulate ;  and  in  place 
"  thereof  to  ereSt  and  ejlablijh  fuch  a  jurifdiclion  as  might  ^be  thought  ne- 
«  cejjdry.  Hereupon  the  fame  bill  was  recommitted,  with  direction,  fo 
"  far  to  alter  the  frame  of  it  as  might  ferve  utterly  to  take  away  and  aboli/h 
11  that  court ;  which  was  accordingly  done,  and  again  brought  to  the 
"  houfe,  and  ingroffed,  and  fent  up  to  the  lords.  So  that  important 
"  bill  was  never  read  but  once  in  the  houfe  of  commons,  and  was  never 
"  committed ;  which,  1  believe,  was  never  before  heard  of  in  pailia- 
«  ment  [a]." 

In  order  to  afcertain  thofe  proceedings  in  the  houfe  of  commons  which 
concluded  in  paffing  "  A  bill  for  the  regulating  of  the  privy-council, 

[j]  Hiftory  of  the  Rebellion,  vol.  i.  p.  222. 

"  and 
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«  and  for  taking  away  the  court  commonly  called  the  ftar-chamber,"  we 
fhall  ftate  the  material  parts  as  they  ftand  in  the  journal. 

ima.  vice  leflaejl  billa.  "  An  act  for  declaring  and  regulating  the  power      ,6+I. 
of  the  ftar-chamber  and  council-table." 

1™.  vice  leBa  eft  billa.  "  An  act  for  reforming  of  the  unlawful  acts         %a 
and  proceedings  of  the   privy-council,  and  court,  called  the  ftar-cham- 
ber." 

2dl.  vice  leSia  eft  billa.  "  An  adt  for  the  reforming  of  the  unlawful  pro-    April  ift. 
ceedings  of  the  privy  council,  and  court  commonly  called  the  ftar-cham- 
ber, upon  queftion  committed  unto  the  committee  for  the  ftar-chamber: 
and  are  to  meet  to  morrow." 

2  .  "  Ordered.  That  the  committee  for  the  bill  of  the  ftar-chamber 
"  fhall  have  power  to  take  the  other  bill  concerning  the  ftar-chamber, 
11  which  has  been  once  read,  out  of  the  houfe,  and  to  take  it  into  con- 
"  fideration  with  the  other  bill,  and  out  of  both  to  make  one,  and  pre- 
"  fent  it  to  the  houfe." 

"  Ordered.  That  the  bill  of  ftar-chamber,  high  commifllon  court  and         it 
"  pluralities  be  reported  on  Thurfday  morning  next." 
And  after  feveral  fubfequent  fimilar  orders, 

"  Mr.  Prideaux  reports  the  bill  concerning  the  ftar-chamber,  and  the    May  3Iit 
"  council-board,  with  the  amendments  :  the  which  amendments  were 
"  twice  read,  and,  upon  queftion,  ordered  to  be  ingroffed  [r]." 

3tia.  vice  leB a  billa.  "  An  ad  for  the  regulating  the  council  table,  and    June  spoji 
"  taking  away  the  court  commonly  called  the  ftar-chamber  -,  and,  upon 
"  queftion,  pafled." 

"  Mr.   Hampden  appointed  to  carry  up  thefe  bills  following  to  the        9. 
«  lords," 

"  An   ad  for   regulating   the  council    table,    and   taking  away  the 
court  commonly  called  the  ftar-chamber." 
"  An  adl  ccc." 
"  Mr.  Prideaux  reports  the  bill  of  ftar-chamber  returned  from  the    June  zt. 
lords  at  a  conference  by  a  feledt  committee  of  both  houfes."  *'  "ur"i"'- 

[r]  Rujbiuirth  fays  that  on  this  day  a  bill  for  quite  taking  away  the  jurifdi&ion  of  the  ftar- 
chamber  was  read. 

P  "  Rcfolved, 
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is+i.  <l  Rfolved,    upon     the     queftion,   inftead  of   the    word,  henceforth, 

(hall  be  inierted,  after  the  \Ji.  day  of  Augujl,  in  all  three  places." 

"  The  amendments  and  additions  and  provisoes,  were  all .  twice  read, 
"  and  committed  to  Mr.  Selderi,  Mr.  Prideaux,  Mr.  Maynard,  Sir  T/:o. 
«  Widdrington,  Mr.  Glyn,  Mr.  Bill,  Mr.  Perd,  Mr.  Cage,  Mr.  Rigby, 
"  Serj*  .  Wilde,  Sir  John  Colpepper,  Mr.  Bagfraw,  Mr.  Pierpoint,  Mr. 
"  Mr.  Pelham,  Sir  2?^  .  Hariey,  and  are  to  meet  this  afternoon  at  fix  of 
"  the  clock,  in  the  court  of  wards.'' 

"  Mr.  Prideaux  reports  the  bill  concerning  the  council-board,  and 
"  ftar  chamber,  returned  from  the  lords  at  a  conference,  with  fome  ad- 
*'  ditions,  provifoes,  and  alterations,  the  which  were  here  read,  and 
**  afterwards  committed." 

'*  Refolved,  upon  the  queftion,  that  thefe  words,  in  any  other  court 
*'  or  courts  whatfoever,  fhall  be  prefented  to  the  lords  at   a  conference." 

"  In  the  5th.  addition,  and  in  the  4th.  line,  after  the  word,  what- 
"  foever,  that  the  claufe  there  following  may  be  omitted  wholly,  and 
«'  this  claufe  added  inflead  thereof,  viz.  unlefs  in  fitch  caufes  where,  by 
"  the  fiat  utes  of  this  realm,  they  have  power  and  authority  to  commit  or 
"  imprifon  ;  and  that  in  the  warrant  for  fuch  commitment,  imprifonment 
"  or  re/lraint  the  true  caufe  thereof  be  fo  expreffed,  as  the  courts  to  which 
*i  the  fame  flail  be  returned  may  well  judge  thereof '." 
30th.  "  The  order  made  yefterday  for  renaming  the  confideration   of  the 

"  bills  concerning  the  fiar-chamber  and  high  commiflion  was  read." 

"  And  the  houfe  accordingly  proceeded  with  the  amendments  to  thefe 
«  bills  returned  from  the  lords  and  the  Committee." 

"  The  lords    by  meifage  defire  a  prefent   conference  by  a   committee 

of  both  houfes  prefently  in  the  painted  chamber,  if  it  may  fland  with 
"  the  convenience  of  this  houfe,  concerning  the  bill  of  the  ftar-cham- 
"  ber," 

"  Mr.  Prideaux  reports  the  amendments  returned  from  the  lords  at 
«'  a  fecond  conference  to  the  bill  concerning  the  flar-chamber  and  coun- 
"  cil  board." 

************** 

# 

"  Refolved,  upon  the  queftion,  That  neither  the  body  of  the  lords 
**  of  the  council,   nor  any  one  of  them  in  particular,   as  a  privy  coun- 

fellor, 


<c 
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Xl  fellor,  has  any   power  to  imprifon    any   free    born   fubjedt,  except   in       i6+*. 
*'   luch  cafes  as  they  are  warranted  by  the  ftatutes  of  the  realm." 

"  Sir  John  Hot  ham  went  up  with  a  meffage  to  the  lords,  to  defire  a 
"  free  conference  by  a  committee  of  the  whole  houfe  prefently,  if  it  may 
"  ftand  with  their  conveniency,  concerning  the  bill  of  ftar-chamber ; 
"  and  council-board.  Brings  anfwer  that  their  lordfhips  will  give  a 
*'  prefent  meeting  by  a  committee  of  the  whole  houfe  as  is  defired." 

"  The  amendments,  additions  and  provifoes  to  the  bill  concerning  the    July  »  p. 

1  _  meridiem. 

"  ftar-chamber,  now  brought  from  the  lords,  were  twice  read,  and  upon 
"  queftion  affented  to ;  and  the  bill  ordered  to  be  amended  accordingly. 
"  And,  upon  a  fecond  queftion,  the  provifoes  were  ordered  to  be  in- 
"  groffed." 

**  The  amendments,  additions  and  provifoes  to  the  bill  concerning  the 
"  high  commiffion,  now  brought  from  the  lords,  were  twice  read,  and, 
"  upon  queftion  affented  unto;  and  the  bill  ordered  to  be  amended 
«•  accordingly.  And  upon  a  fecond  queftion  the  provifoes  were  ordered 
"  to  be  ingroffed." 

««  3tia.  vice  le£ta.  The  amendments  and  provifoes   to  the  ftar-chamber        3d. 
"  bill  were  read  in  the  ingroffed  copy  j  and  upon  the  queftion  affented 
"  unto." 

"  3tia.  vice  leSla.  The  amendments  and  additions  of  the  bill  concern- 
M  ing  the  high  commiffion  were  read,  and  upon  queftion  affented  unto, 
"  and  pafled." 

"  A  meffage  from  the  lords  by  Mr.  Attorney  and  Mr.  Serj'  .  Finch!' 

"  The  lords  command  this  meffage  to  be  fent  in  writing  (which  was 
"  firft  read  by  Mr.  attorney,  and  then  delivered  to  Mr.  fpeaker,  hi  hcec 
11  verba)  The  king  hath  been  moved  upon  the  defire  of  both  houfes  by  fome 
"  lords  for  his  royal  afjent  unto  the  three  bills  fent  up  this  morning.  That 
"  his  majefty  will  come  this  moyning,  and  give  his  royal  afjent  unto  the  bill 
"  which  concerns  raifing  of  monies  for  difbanding  the  armies,  for  the  prefent. 
"  eafe  of  the  kingdom:  that  in  regard  his  majefy  hath  not  been  acquainted 
"  with  the  particulars  of  the  other  two  bills  he  will  advife  of  them  until 
"  Tuefday  next;  and  then  will  give  his  anfwer." 

"  Lord  Falkland  is  appointed  to  go  to  the  lords  with  this  meffage." 

P  2  "To 
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"  To  acquaint  their  lordfhips  that  this  houfe  has  taken  into  confide- 
"  ration  their  lordfhips  meflage  ;  and  do  conceive  that  the  pafflng  of  the 
f*  two  bills  concerning  the  flar-chamber  and  high  commiffion,  will  .... 
*'*.  much  expedition  to  the  levying  of  monies  appointed  to  be  railed  by 
"  the  act  for  raifing  of  monies  for  dilbanding  the  armies  &c.  and  there- 
"  fore  to  defire  their  lordfliips  that  his  majefty  may  be  moved  to  give  the 
"  royal  aflent  to  them  all  three  together  with  all  convenient  fpeed." 
On  the  5th  his  majefty  gave  the  royal  aflent  to  thefe  two  bills. 

In  order  to  complete  the  hiftory  of  the  proceedings  in  the  houfe  of 
commons  relative  to  the  court  of  flar-chamber,  I  (hall  here  fet  forth  the 
following  particulars  not  inferted  in  their  proper  place. 

"  November  7th.  [1640]  The  firfl  petition  which  was  preferred  and 
"  read  in  the  houfe,  was  that  of  Sufannah  Bajlwlck ;  and  afterwards, 
"  another  of  Sarah  Burton,  on  the  behalf  of  their  refpedlive  hufbands, 
M  clofe  prifoners  in  remote  iflands  ;  complaining  of  the  i'ever&  fentence 
"  of  the  court  of  flar-chamber,  inflicted  upon  them  in  the  pillory  ;  and 
"  that  the  petitioners,  their  wives,  were  by  particular  order  not  to  be 
"  permitted  to  come  and  viflt  their  hufbands.  Whereupon  the  houfe  or- 
*«  dered,  That  their  faid  hujbands  foall  be  forthwith  fent  for  to  the  parlia- 
"  ment,  in  fife  cuflody,  by  warrant  of  this  houfe,  directed  to  the  governors 
"  of  the  ifes  where  they  are  prifoners,  and  to  the  captains  of  the  cajiles 
"  there ;   and  that   the   caufe  of  their  detainer  may    be   certified  hither 

"  a /for 

"  The  next  petition  preferred  was  that  of  John  Brown,  a  fervant  to 
"  Mr.  Pry  mi,  clofe  prifoner  in  the  ifle  of  Jcrfey,  complaining  of  the 
"  fentence  in  the  flar-chamber  againft  his  mafter,  and  the  cruel  putting 
"  it  in  execution  ;  and  of  his  banifhment  to  a  remote  ifland  ;  deflring  the 
**  houfe  would  fend  for  his  mafter,  more  fully  to  make  known  his  cafe  : 
*•  and  the  houfe  made  the  like  order  for  him  as  was  made  for  Dr. 
«  Bajlwick  [s]" 

From  what  preceeds  it  is  evident  that  the  houfe  of  commons  had  under 
their  confideration  the  legal  and  aflumed  jurifdiction  of  the  court  of  flar- 

[s~\   Rujhwortb,  vol.  iv.  p.  20. 

4     *  chamber, 
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chamber,  with  its  great  and  manifold  abufes,  from  the  7th.  of  November 
1640,  to  the  begining  of  July  following,   during  which  time,  by  them- 
felvcs  and  their  various  committees,  one  of  which,  without  fpeaking  of 
the  red,  was  compofed,   with  other  perfons,  of  men  whole  confummate 
learning  and  profound  knowledge  of  law  and  government,  with  other  abili- 
ties, have  been  feldom  equalled  in  this  or  any  other  kingdom,  they  received 
the  petitions  of  the  parties  aggrieved,  gave  proper  orders  for  their  libe- 
ration, and  every  thing  requilite  for  the  fupport  of  their  petitions,  consi- 
dered the  certificates  of  their  imprifonment,  with  their  caufes,  heard  the 
petitioners  in  perfon,  or  by  counfel,  examined  their  witneiles  and  papers, 
and  infpeifted  the  records  of  the  enormous  proceedings  and  decrees  of  this 
court,  making  the  mod  diligent   and  ftriit  enquiry   into  the  verity  and 
nature  of  all  thofe  facts  which  upon  full  confideration  were  with  great 
reafon  held  to  be  the  proper  grounds  of  its  diffolution  ;  and  in  their  pro- 
ceeding by  bill  to   declare  and  regulate  the   power  of  the   ftar-chamber 
and  council-table,   and  by  another  bill  to  reform  their  unlawful  adts  and 
proceedings ;  and  by  a  third,  formed  of  them,  which  in  its  progrefs  was 
rendered  effectual,  for  regulating  the  privy  council,  and  taking  away  the 
court  of  ftar-chamber,  governing  themfelves  with  great  deliberation  and 
advifement ;  and  in  proper  feafon  conferring  from  time  to  time  with  the 
lords,  whereby  they  united  their  wifdom  with  their  own ;   fo  that,   not- 
withstanding lord  Clarendons  reprefentation,  this  law  was  no  precipitate 
ad  of  the  Hate,  or  of  the  houfe  of  commons  in  particular,  but  the  fruit 
of  a  patient  hearing  of  all  proper  parties,  a  careful  examination,  mature 
confideration,  and  confequent  knowledge  of  all  its  fubjedt  matters,  and 
necefl'ary  to  the   reftoration  of  legal  liberty  and  equal  juftice,  the  chief 
ends  of  all  good  government. 

An  intelligent  friend  informs  me  that  the  records  and  papers  which 
belonged  to  this  court  are  no  where  to  be  found,  being  deftroyed,  as  he 
fuppofes,  to  prevent  their  proving  to  pofterity  the  particulars  of  ail  thofe 
grievances  which  thefe  judges  impofed  on  their  fellow  fubjects,  under 
colour  and  in  the  name  of  public  juftice,  founding  their  decrees  on  their 
paffions,  their  arbitrary  wills,  foreign  laws,  civ il  or  canon,  or  on  any  thing 
rather  than  the  proper  principles  of  lavv,    equity,    or  humanity;  and 

whole 
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whofe  cruelty   feems  to  have  wanted   nothing  to  complete    it   hut  the 
power  and  ufe  of  torture,  the  uiual  companion  of  the  civil  law. 

On  repeated  enquiry,  I  have  to  my  furprize  found  that  the  rack  or 
brake,  brought  into  the  tower  by  the  duke  of  Exeter  for  a  beginning  of 
the  civil  laws,  intended  to  be  introduced  by  him,  the  duke  of  Suffolk, 
and  others,  is  ftill  remaining  there  :  and  upon  confidering  that  fo  long  as 
the  kingdom  endures  innocent  perfons  will  be  liable  to  imprifonment 
there,  thro'  the  appearance  of  guilt,  the  confpiracy  of  others,  or  their 
public  virtue  exerted  for  the  advancement  of  the  common-weal,  or  to 
preferve  it  from  the  dictates  of  bold  ambition,  the  baneful  influence  or 
mifconducf  of  minifters  unequal  to  their  places,  or  to  puniih  and  extirpate 
peculation  and  corruption,  that  fell  deftroyer  of  free  ftates,  for  which, 
though  more  dangerous  than  the  fword  of  our  enemies,  numerous  advo- 
cates have  with  fo  great  effrontery  contended,  which  minifters  have  in 
times  paft  with  impunity  practiced,  :nd  which  being  promoted  by  thofe 
who  ought  as  far  as  poiTible  to  prevent  it,  by  its  dirfulion,  polutes  the 
land  with  bribery,  perjury,  fraud,  drunkennefs  and  idlenefs,  thereby  fap- 
ping  the  foundation  of  the  ftate,  as  the  great  political  architects  in  all 
ages  have,  for  our  warning,  with  united  voice  declared — that  the  more 
thefe  men  of  noble  minds  are  wanted,  the  more  danger  will  attend  the 
vigorous  exercife  of  their  virtues ;  and  when  in  confequence  thereof  they 
find  themfelves  confined  in  the  fame  place  with  that  horrid  inftrument  of 
torture  to  which  the  innocent  have  been  fo  often  fubjecled,  this  may 
occafion  fuch  apprehenfions  as  every  fincere  lover  of  liberty  and  juftice 
would  willingly  prevent — that  the  mildnefs  and  excellence  of  the  Engli/h 
conftitution  and  government  have  augmented  the  ftate  in  numbers,  wealth 
and  ftrength,  and  given  to  its  members  that  fpirit  which  renders  them 
invincible.  Sir  Thomas  Smith,  after  applauding  the  magnanimity  of  the 
Englifo  nation,  and  cenfuring  the  torment  or  queftion  ufed  by  order  of 
the  civil  law,  and  cuftora  of  other  countries,  as  incompatible  with  it, 
fays.  '*  The  nature  of  our  nation  is  free,  ftout  of  heart,  prodigal  of  life 
"  and  bloud :  but  contumely,  beating,  fervitude,  and  fer vile  torment  and 
"  punhhment  it  will  not  abide.  So  in  this  nature  and  fafliion  our  an- 
**  cient  princes  zvAkg'Jlators  have  nourished  them  as  to  make  them  ftout- 
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**  hearted,  couragious,  and  foldiers,  not  villains  and  Slaves;  and  that  is 
'.'  the  fcope  almoit  of  all  our  policy  (71." — that  the  defign  formed  by  the 
Auke  of  Exeter,  and  duke  of  Suffolk,  the  queens  great  favorite,  and 
others,  of  introducing  the  civil  laws,  with  the  actual  bringing  in  of  the 
rack  for  a  beginning,  by  the  completion  whereof  the  Englijh  government 
would  have  been  changed,  and  its  dignity  diminished,  the  freedom  of  the 
people  fubverted,  and  their  bodies  fubjecled  to  dire  tortures,  was  appa- 
rently, in  my  opinion,  treafon  againft  the  common-wealth  ;  and  yet  thefc 
gre  -A  offenders,  who  thus  confpired  to  take  away  the  common  right,  and 
belt  inheritance  of  all  their  follow  fubjects  ;  and  fupplanting  the  law  of 
liberty,  equity,  fafety,  and  mercy,  to  debafe  and  enflave  the  whole  king- 
dom, were  Suffered  to  go  unquestioned,  inStead  of  being  duely  puniShed 
for  this  atrocious  crime — that  the  reign  of  a  mild  prince  being  the  proper 
feafon  for  destroying  every  instrument  of  intended  public  cruelty,  under 
favour,  and  a  firm  perfuafion  that  this,  which  was  placed  in  the  tower 
in  order  to  be  employed  as  the  mean  of  inflicting  fuch  excruciating  tor- 
ments upon  the  Englijh  fubjecls,  is  abhorrent  to  his  ma  jelly  s  humane  dil- 
poiition,  as  well  as  odious  to  his  people,  I  would  humbly  fubmit  to  proper 
consideration  that  this  horrid  initrument,  inftead  of  continuing  an  object 
of  terror  in  the  capital  prifon  of  a  free  country,  be  publicly  burned,  in 
honour  to  the  mildnefs  of  his  majeftys  government,  and  the  freedom  of 
his  fubjecls  from  all  torture. 

Our  enquiry  into  the  nature,  proceedings,  and  abolition  of  the  court  of 
ftar-chamber  hath,  I  prefume,  clearly  (hewn  that  the  refolutions  of  that 
court,  which  were  intended  to  form,  and  have  been  fuppofed  to  contain 
a  complete  body  of  laws  touching  libels,  are  void  of  all  proper  authority, 
lb  that  they  cannot  be  enforced  on  the  Subject  as  law  in  any  fenfe  what- 
ever, yet  I  cannot  forbear  faying  that  it  hath  ever  appeared  Strange  to  me 
that  lawyers  bred  up  in  the  regular  Study  and  knowledge  of  the  ^reat  and 
fundamental  laws  of  the  land,  and  in  juSt  admiration  of  their  wifdom 
and  equity,  and  of  thole  impartial  and  judicious  explications  which 
confonant  to  their  fpirit  and  intent,  the  Sages  of  the  law  have  made  for 
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the  public  utility,  in  thofe  times  wherein  the  ftreams  of  juftice  flowed  free 
and  pure,  being  unpolluted  and  unreftrained  by  the  hand  of  power, 
fhould  through  inadvertence  acknowledge,  or  with  follicitude  contend 
for,  the  decifions  given  in  the  ftar-chamber  by  a  collection  of  courtiers 
devoted  to  the  pleafure  of  princes  of  arbitrary  difpofitions  as  good  autho- 
rities, and  in  effect  laws,  at  this  day.  And,  in  order  to  prove  that  the 
arbitrary  meafures  of  king  "James,  fupported  by  his  council,  who  under 
different  appellations  ferved  him  for  the  purpofes  of  advice  and  enforce- 
ment thereof,  were  advanced  to  a  dangerous  excefs  before  thofe  refolu- 
tions  were  formed  in  the  great  cafe  of  L.  P.  whofe  authority  I  oppofe, 
I  defire  that,  befides  the  other  matters  before  mentioned,  it  may  be 
particularly  remembered  that  thefe  refolutions  were  made  in  Eajler  term, 
in  the  third  year  of  the  reign  of  king  James,  and  that  on  the  17th.  day 
of  O&ober  preceding  the  proclamation  or  letters  patent  afore-mentioned 
-were  iflued  reflecting  tobacco  imported,  by  which  the  king  aflumed 
the  power  of  impofing  what  duties  he  pleafed,  of  fubjecting  the  goods 
of  the  merchants  to  forfeiture,  and  them  to  fuch  pecuniary  penalties, 
and  corporal  punifhments  as  their  high  offence  in  not  conforming  to  his 
command  fhould  defcrve  ;  thereby  fubjecting  the  merchants  to  fuch 
exceffive  fines  as  the  court  of  ftar-chamber  fhould  in  their  difcretion 
think  fit;  and  moreover  to  fuch  various,  indignant  and  cruel  corporal 
punifhments  as  that  court  fhould  from  time  to  time  in  their  wonted  feve- 
riry  be  enclined  to  inflict.  For  my  own  part  I  know  no  language  equal 
to  the  malignity  of  this  proceeding  of  king  James,  who  by  this  fingle  act 
of  defpotifm  violated  the  rights  of  his  fubjects  in  their  goods,  monies, 
and  bodies,  fubjecting  thofe  refpectable  and  ufeful  men  the  merchants  of 
England,  on  their  difobedience  to  his  lawlefs  commands,  to  fuch  igno- 
minious punifhments  as  are  unfit  to  be  mentioned  with  their  names, 
hereby  manifefting  his  injurious  notions  refpeding  his  monarchic  autho- 
rity, his  lufl  of  unlimited  power,  and  the  contempt  and  dishonour  in 
which  he  held  the  rights,  liberties,  and  people  of  this  kingdom. 

Notwithstanding  that  upon  due  examination  it  appears  that  the  two 
ftar-chamber  cafes  lb  often  referred  to  long  fince  loft  their  authority,  I 
fhall  proceed  to  confider  the  matter  contained  in  them  fo  far  as  relates 
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to  the  principal  propofition,  after  taking  notice  of  the  two  cafes  men- 
tioned by  lord  Coke,  which  happened  in  the  reign  of  Edivard  III.     The 
record  or  report  of  the  former  is  imperfect,  and  therefore  it  would  not 
ferve  for  a  proper  foundation  whereon  to  reft  an  enquiry  into  the  nature 
of  libels  againft  private  perfons,  in  cafe  that   was  my   prefent   purpofe  : 
but,  after  bearing  my  feeble  teltimony   againft  thofe  who  proftitute  their 
pens,  or  the  prefs  to  promote  their  injurious  defigns,  I  deiire  it  may  be 
remembered  that  my  concern  is  not  with  contefts  between  private  per- 
fons, or  their  confequent  treatment  of  each   other,  .the   amount   of  that 
general   propofition  which  I  would  fupport  as   beneficial  to   the  public 
being  only  this,   "  That  matters  of  public  concernment  are  the  proper 
"  objects  of  public  knowledge."     There  is  a  great   and  manifeft  differ- 
ence between  thefe  and  the  other  in  their  nature,  relations   and  confe- 
quences.     Upon  the  cafe  of  Jokn  de   Northampton   it  may  be  obferved, 
(1)  that   being  an  attorney  of  the  court  of  king's    bench,  he  flood  in  a 
fpecial  relation  to  the  judges ;  and  as  all  duties  are  the  confequents  of  the 
relations  of  the  parties,  they  feem  to  have  confidered  him  as  having  acted 
an  improper  part,  inconliftent  with   his  duty  to  them,  and  to  have  pro- 
ceeded againft  him  accordingly.     2.  The  matter  charged  upon  him,  I 
apprehend,  was  infufficient  to  conftitute  a  crime  in  any  common  perfon. 
He  did  not  charge  the  juftices  with  having  done  any  thing  illegal,  or  im- 
proper ;  but  faid,  that  neither  the  chief  juftice,  nor  his  fellows,  would 
do  any  great  thing  by  the  command  of  the  king  or  queen  more  than  of 
any  other  of  the  realm.     By  the  oath  of  the  juftices   made  in  the  fame 
year  wherein  this  proceeding  was  had,  it  was,  among  other  things,  pro- 
vided that  they  fhould  well   and  lawfully  ferve  their  lord  the  king,  and 
his  people,  in    the  office  of  juftice,  and   do  equal   law   and  execution  of 
right  to  all  his  fubjects   rich   and   poor,   without  having   regard  to  any 
perfon,  to  the  kings  letters,  or  any  other  mans,  or  to  any  other  caufe. 
And  the  words  of  this  attorney  might,  I  conceive,  have  been  confidered 
as  matter  of  undeligned  commendation  rather  than  cenfure  of  the  judges, 
who  being  properly  left  to  the  free  exercife  of  their  judgment,  it  ought 
to  be  prefumed  that  they'  would  fully  and  freely  difcharge  their  duty  to 
the  king  and  his  people  in  every  point,  upon  which  no  great  thing  could 
remain  to  be  done  in  virtue  of  the  kings  command,  in  its  nature  im- 
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proper  as  well  as  needlefs.  3.  By  the  judgment  of  the  court  it  was  de- 
clared, firft,  that  the  letter  contained  no  truth,  that  is,  in  effect,  faying 
that  they  would  do  a  great  thing  by  the  kings  command.  Secondly,  that 
this  letter  might  caufe  the  kings  indignation  to  arife  againft  the  court  and 
his  juftices,  vvhich  would  be  to  their  fcandal.  Now,  with  all  due  re- 
verence to  the  memory  of  thefe  learned  judges,  in  my  humble  opinion, 
it  would  have  been  more  for  the  honour  of  this  magnanimous  prince, 
under  whom  the  kingdom  fo  greatly  flouriihed  in  laws  and  arms,  to  have 
prefumed  that  his  indignation  was  not  to  be  incited  againft  this  honour- 
able court  by  this  general,  idle,  and  impertinent  letter;  written  by  a  for- 
ward, conceited,  and  petulant  attorney  pradlifing  in  it ;  and  thefe  fears 
of  poffible  royal  refentment  appear  to  be  but  a  weak  foundation  of  a 
judgment  given  for  committing  a  fubject  to  prifon  :  however,  thefe  judges 
being  ftrangers  to  the  ftar-chamber  feverities,  they  probably  foon  dis- 
charged him,  upon  giving  fureties  for  his  good  behaviour. 

And  now  we  fhall  in  courfe  confider  thofe  refolutions  of  the  court  of 
ftar-chamber  which  contravene  a  free  enquiry  into  public  affairs;  and  all 
buiineffes  being  what  thofe  who  manage  them  make  them,  this  enquiry 
of  neceffity  comprifes  the  managers  with  the  matters.  The  chief  of  thefe 
refolutions  is  the  fourth  in  number  in  the  firft  cafe,  and  is  thus  expreffed. 
"  It  is  not  material  whether  the  libel  be  true,  or  whether  the  party 
"  againft  whom  it  is  made  be  of  good  or  ill  fame."  Thefe  words,  I 
apprehend,  contain  fuch  a  profcription  of  truth,  and  the  provifion  of  fuch 
a  fancluary  for  weak  and  wicked  men,  who,  through  the  unhappy  mif- 
takes  of  princes,  the  power  and  prejudice  of  minifters,  or  the  combi- 
nation, or  other  influence  of  the  Great,  who  fometimes  fcruple  not  to 
make  their  country  a  convenience  to  themfelves,  their  adherents  and  de- 
pendents, fuftain  public  offices,  as  are  inconfiftent  with  the  juft  liberty 
and  fafety  of  a  free  people,  and  would  in  effect,  under  fome  princes,  fix 
an  indelible  character  on  their  unqualified  minifters  and  their  partifans. 
But  we  (hall  proceed  to  the  examination  of  the  reafon  affigned  for  this 
twofold  refolution,  to  wit,  "  for  in  a  fettled  ftate  of  government  the 
"  puty  grieved  ought  to  complain  for  every  injury  done  him  in  an  or- 
"  dinary  courfe  of  law,  and  not  by  any  means  to  revenge  himfelf,  either 
44  by  the  odious  courfe  of  libelling,  or  otherwjfe."  This  propofed  equi- 
valent 
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valent  of  the  pen  and  the  prefs  will  by  no  means  fupply  their  place;  they 
are  profitably  employed  upon  the  nature  and  foundation  of  human  go- 
vernment, the  exellence  and  defects  of  their  various  forms,  the  parti- 
cular constitution  of  the  ftate  of  which  the  author  is  a  member,  with 
the  means  of  its  perfection  and  prefervation ;  and  in  monarchies  limited 
and  tempered  by  laws,  in  giving  their  beft  afliflance  for  clearly  diftin- 
guifhing  and  preferving  the  jufl  boundaries  between  the  princes  preroga- 
tive and  the  peoples  liberty,  both  being  neceffary  to  the  common  good; 
in  the  examination  and  reprefentation  of  the  nature  and  condition  of  the 
feveral  parts,  of  an  extended  empire,  and  their  mutual  interefts  and  re- 
lations, with  the  relations  of  the  whole  to  other  flates  ;  in  confidering 
the  wifclom,  propriety,  and  utility  of  laws,  or  their  defects  through 
miftakes  in  their  formation,  or  the  mutabiliy  of  human  affairs ;  and,  as 
the  prefervation  of  a  free  flate  greatly  depends  on  the  manners  and  cufloms 
of  its  members,  in  pointing  out  to  thofe  who  are  willing  to  fave  their 
country,  and  blefs  their  pofterity,  fuch  manners  and  cuftoms  as  are  bene- 
ficial or  prejudicial  to  their  fafety  and  laiting  happinefs  ;  in  preventing 
the  abufes  of  authority  or  liberty,  fo  that  the  former  may  not  run  into 
power  and  tyranny,  or  the  latter  into  licentioufnefs ;  and  in  promoting 
the  knowledge  of  truth,  the  common  friend  of  all,  with  every  thing 
that  may  tend  to  the  advancement  of  the  common  weal ;  and,  after 
examining,  with  freedom,  propriety,  and  care,  public  meafures,  and  the 
merits  or  demerits  of  public  perfons,  bringing  all  to  the  proper  teft,  that 
perpetual  law,  which  being  made  in  heaven  cannot  be  repealed  on  earth, 
Salus  populi  sufrema  lex  esto. 

The  (tar-chamber  reaibn  for  their  refolution  hath  no  relation  to  the 
ufe  of  writing  in  thefe  or  any  limilar  cafes,  which  differ  fo  widely  from 
thofe  perfonal  injuries  that  may  be  redreffed  by  known  (landing  laws  in 
the  eflablifhed  courts  of  juitice.  And,  in  fupport  of  the  claim  made  to 
the  free  ufe  of  writing  upon  public  affairs,  I  (hall  endeavour  to  evince 
its  farther  util  ty,  by  confidering  the  conduct  of  fome  of  thofe  princes 
who  reftrained  it,  with  the  benefits  that  might  have  refulted  from  its 
permiGion.  The  mod  glorious  empire  had  by  numerous  conqueits  been 
formed  and  extended  from  Rome  by  its  policy  and  arms,  the  feveral  parts 
being  gradually  and  firmly  connected  with  each  other,  and  with  the  mother 
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city,  the  center  of  the  whole,  and  the  heart  of  this  great  body  politic  :  but 
Conjlantine  ,  moved  by  the  vanity  of  being  the  founder  of  a  new  city, 
broke  up  that  noble  and  compact  political  Structure,  which  wifdom  ac- 
companying the  the  extenfion  of  the  empire  had  formed,  and  time  had 
improved,  Strengthened,  and  rendered  mod  convenient,  by  his  removal 
of  the  feat  of  empire  to  Byzantium,  which  he  adorned  with  the 
fpoils  of  many  cities.  After  this  he  made  bare  the  principal  borders 
of  the  empire,  drawing  off  the  legions,  and  placing  them  in  the  pro- 
vinces, where  they  became  effeminate.  Now  let  us  fuppofe  that  fundrv 
perfons  poSTeSfed  of  the  true  Roman  fpirit,  had  in  virtue  of  the  liberty  of 
writing  freely,  in  language  equal  to  fo  great  occafions,  challenged  his 
attention,  expofed  his  policy,  and,  in  effect,  roundly  told  him  that  by 
his  intended  division  of  the  capital,  and  the  removal  of  the  feat  of 
power  to  fo  great  a  distance  from  the  more  warlike  nations,  it  would 
become  impracticable  to  collect  and  distribute  the  forces  of  the  empire 
for  its  bell;  protection;  whereby  the  whole  would  be  weakened,  and  Rome, 
the  miStrefs  of  the  world,  not  only  dishonoured,  but  in  time  brought  into 
danger  of  falling  into  the  arms  of  barbarians — that  initead  of  a  body 
politic,  revered  by  all  nations  for  its  grandeur  and  excellence,  he  was 
going  to  form  a  double-headed  monSter,  and  that  truth  being  mighty 
above  all  things,  posterity  would  conSider  him  as  the  deStroyer  of  the  molt 
renowned  empire,  rather  than  the  founder  of  a  city  ;  this  plain  dealing, 
notwithstanding  the  wonted  violence  of  mean  ambition,  might  pollibly 
have  checked  this  emperour  in  the  career  of  his  vanity,  and  inciting 
wifer  counfels  prevented  his  mifpending  his  time  and  his  treafure  upon 
this  vain-glorious  and  injurious  project.  And  afterwards  in  Strong  terms 
declaring  that  by  his  departure  from  the  former  wife  policy,  in  drawing 
away  the  legions  from  the  banks  of  the  great  rivers,  and  distributing 
them  in  the  provinces,  the  empire  would  be  laid  open  to  the  incurfions 
of  barbarians,  and  the  Soldiers,  who  were  its  defence,  enervated  by  the 
pleafures'of  the  circus  and  the  theatre,  whereby  the  Slate  would  be  Still 
farther  weakened  and  endangered,  this  might  have  occasioned  better  con- 
sideration, and  contributed  to  fecure  the  borders.  And  again,  when  the 
partiality  and  perfonal  regard  of  this  emperour  for  his  favorites  were  ftfch 
that  he  gave  them  too  great  authority,  and,  though  he  knew  their  in- 
2  juStice, 


upon  Public  Affairs^   conjidered.  1 1 7 

juftice,  could  not  prevail  upon  himfelf  to  punifti  them,  \i  he  had  been 
told  that  by  this  proceeding  he  ficrificed  his  own  honour,  and  the  welfare 
of  his  fubjects  to  the  fupport  of  men,  who,  inftead  of  being  favoured  with 
his  protection,  ought  to  feel  the  weight  of  his  indignation,  and  that  he 
who  does  not  reftrain  the  known  injuries  of  his  fervants  does  in  effect 
commit  them,  this  might  have  caufed  a  change  in  his  conduct,  and  pre- 
vented fo  deep  a  ftain  from  being  for  ever  fixed  on  that  character  which 
he  was  fo  folicitous  to  raife  and  preferve.  Though  furnamed  the  Great, 
this  proceeding  was  inconfiftent  with  all  true  grandeur,  and  clearly 
{hewed  that  the  reafon  by  him  afligned  for  his  fecond  and  fourth  edicts 
againft  libels  was  illufory  and  vain,  to  wit,  that  the  writers  of  what  he 
deemed  libels  mould  openly  accufe  the  perfons  mentioned  in  them. 

The  edict  of  Theodofius  the  Great,  fo  full  of  dignity,  clemency  and 
favourable  regard  for  the  freedom  of  fpeech  and  writing,  with  the  equi- 
table conduct  which  at  length  took  place  of  indignant  wrath,  may  attone 
in  fome  meafure  for  his  intended  fevere  treatment  of  the  city  of  Antioch; 
but  in  cafe  he  had  fome  years  before  published  this  edict,  through  the 
indulgence  therein  contained,  he  might  have  been  told  that  it  was  efi'en- 
tial  to  juftice  that  punimments  mould  be  proportionate  to  offences — that 
the  offence  committed  by  a  part  of  the  inhabitants,  in  cafting  down  the 
ftatues  of  the  emprefs,  could  by  no  means  warrant  the  deftruction  of  the 
firft  city  in  the  world,  with  the  diftrefs,  and  difperfion  of  all  perfons  re- 
maining-in  it,  after  many  who  were  innocent  had  fuffered  death  together 
with  the  guilty  in  expiation  of  this  offence. — That  the  regal  law  under 
which  the  emperours  claimed  all  the  authority  and  power  of  the  people, 
as  containing  their  concefiion  thereof,  could  never  be  intended  for  the 
deftruction,  but  for  the  prefervation  of  cities,  and  that  if  he  executed  his 
purpofe,  inftead  of  being  confidered  as  a  great  and  good  prince,  all  ages 
and  nations  would  feverely  cenfure  this  cruel  proceeding.  Theie  intereft- 
ing  and  plain  truths  might  have  roufed  the  dormant  humanity  of  this 
emperour,  and  fo  prevented  this  great  city  from  continuing  fo  long  under 
the  terrible  apprehenlions  of  utter  exti  pation ;  and  moreover  they  nnVht 
poflibly  have  prevented  th.it  horrid  cruelty  which  he  exercifed  an  another 
occafion.  The  inhabitants  of  'TheJJ'alonica  having  in  a  fedition  ilain  one 
of  his-  lieutenant  generals,  he  abandoned  the  whole  city  to  the  mercy  of 

his. 


r  1 8  T?je  Freedom  of  Speech  and  Writing 

his  foldiers,  who  flew  fifteen  thoufand  pcrfons  before  they  were  fafcrd 
with  blood,  involving  the  innocent  in  the  fame  condition  with  the 
guilty. 

The  mod  learned  perfons  differing  in  their  opinions  touching  the  mo- 
tives that  induced  Tht'odojius  to  publifh  this  remarkable  edicl,  I  denre  leave 
to  mention  my  own  conjecture,  that  he  was  in  fome  meafure  influenced 
herein  by  the  oration  of  Latinus  Pacatus.  This  orator  being  lent  from 
Gaul  to  Rome,  to  congratulate  Iheodofius  upon  his  victory  obtained  over 
the  tyrant  Maximus,  on  the  firft  of  September,  in  the  year  391,  accord- 
ing to  the  account  of  the  beft  chronologers,  he  pronounced  his  oration, 
addreffed  to  the  emperour  in  the  fenate  ;  when,  after  faying  many  things, 
he  fpake  thus. 

"  Who  could  compare  himfelf  to  us  in  calamity  ?  We  fuftained  the 
"  tyrant  alone,   and  in  conjunction  with  others.     Not  to  mention   the 
"  utter  defolation  of  cities,  defarts  filled  with  fugitive  nobles,  or  the  con- 
"  fifcation  of  the  effects  of  perfons  who  had  fuftained  the  higheft  hon- 
"  ours,  themfelves  put  on  a  level  with  the  vulgar,  and  a  price  fet  on 
"  their  heads,  we  have  feen  dignities  debafed,   mfti  of  confular  dignity 
"  defpoiled  of  their  robes,  old  men  furviving  their  fortunes,  and  the  la- 
'*  men  table    fecurity    of  infants   fporting    even    under   the  fequeftrator, 
"  while  at  the  fame  time  though  miferable  we  were  forbid  to  appear 
'*  wretched,  yea  we  were   even  compelled  to  feign  ourfelves  happy ; 
"  and  having  at  home,  and  in  fecret,  entrufted  to  our  wives  and  children 
"  alone  the  furtive  grief,  we  went  abroad  with  a  countenance  not  fuiting 
"  our  fortune.     For  you  would  hear  an  informer  fay,  why  does  that  man 
"  appear  fad  ?  Is  it  becaufe  he  is  reduced  from  riches  to  poverty  ?  Why 
"  is  he  not  thankful   that  he  lives  ?   Why  appears  this  man  abroad  in 
"  mourning?  He  laments,  I  fuppofe,  a  brother ;   but  he  hath   a   fon. 
"  Thus  we  were  not  permitted  to  bewail  what  was  loft,  through  fear  of 
"  what  remained.     We  therefore  veiled  our  cloudy   minds  with  ferene 
"  countenances,  and,  like  thofe  who  having  tafted  the  juice  of  Sardoan 
"  grafs  are  faid  to  fmile  in  death,  when   over-whelmed  with  forrow  we 
"  perfonated   the  chearful.     It  is  fome  alleviation  of  calamities  to  give 
"  tears  to  our  evils,  and  to  relax  the  breaft  with  fighs.     There  is  no 
'•  greater  punifhment  than  to  be  miferable  without  being  fuftered  to  ap- 

"  pear 


upon  Public  Affairs,  conjidercd.  119 

««  pear  fo.  At  the  fame  time  there  was  no  hope  of  fatisfying  the  fpoiler ; 
«  for  fatiety  did  not,  as  is  natural,  follow  abundance,  the  eager  defire  of 
«*"  having  daily  encreafed,  and  what  was  procured  did  but  irritate  the 
"  rage  of  obtaining.  As  drink  encreafeth  the  thirft  of  fick.  perfons  j  as 
««  fire  is  not  fmothered  but  encreafed  by  dry  fuel ;  fo  the  riches  accu- 
*«  mulated  by  the  public  impoverifhment,  ferved  only  to  ftimulate  the 
**  greedinefs  of  the  hungry  mind  [«]•" 

And  now  taking  leave  of  the  Rowans,  and  coming  to  England,  the  no- 
toriety of  the  times  wherein  the  free  and  proper  ufe  of  writing  upon 
public  affairs  might  have  been  beneficial  to  prince  and  people,  who  can 
have  no  true  feparate  interefts,  will  in  a  great  meafure  render  thefe  par- 
ticular examinations  unneceffary,  which,  by  reafon  of  their  nature  and 
number,  would  at  prefent  be  impracticable  ;  neverthelefs  it  may  briefly 
be  obferved  that  in  the  reigns  of  Henry  VI.  and  Edward  IV.  reproachful 
words,  idle  prophecies,  calculates  of  nativity,  rhimes  and  ballads,  fpoken 
and  made  of  the  king,  were  profecuted  and  punifhed  as  treafon  ;  and  in. 
the  beginning  of  the  reign  of  this  latter  prinee  the  law  of  treafon  was 
fo  far  extended  that  one  Walter  Walker,  a  citizen  and  grocer  of  London, 
was  executed  in  Smitbfield  as  a  traitor,  for  having  faid  that  he  would 
make  his  fon  heir  to  the  crown,  meaning  the  fign  of  the  crown  in  Cheap- 

[»]  §-25.  Quis  fe  nobis  calamitate  contulerit  ?  Tyrannum  &  cum  aliis  tulimus,  &  foli. 
Quid  ergo  referam  vacuatas  municipibusfuiscivitates,  impletas  fugitivis  nobilibus  folitudines  ? 
Quid  perfunftorum  honoribus  fummis  virorum  bona  publicata,  capita  diminuta,  vitam  asre  tax- 
ata  ?  Vidimus  rcda&as  in  numerum  dignitates,  &  exutos  tiabeis  confulares,  &  fenes  fortuna- 
rum  fuperftites,  &  infantium  fub  ipfo  fectore  ludentium  flendam  fecuritatem ;  cum  interim 
miferi  vetabamur  agcre  miferos;  imo  etiam  cogebamur  mentiri  beatos;  5c  cum  domi  atque  fecreto 
(olis  conjugibus  ac  liberis  credidiftemus  furtivum  dolorem,procedebamus  in  publicum  non  noftts 
fortunae  vultu.  Audires  enim  dicere  delatorem.  Quid  ita  ille  triftis  incedit  ?  An  quia  pauper 
ex  divite  eft  ?  Non  enim  fe  vivere  gratulatur  ?  Quid  ica  hie  publicum  atratus  inceftat :  Luger 
credo,  fratrem.  Sed  habet  filium.  Ita  fieri  non  licebat  amifla,  metu  reliquormn.  Serenos 
trgo  nubi'.is  mentibus  vultus  induebamus,  &,  ad  illorum  vicem  qui  deguftato  Sardorum  oramine 
fucco  feruntur  in  morte  ridere,  irr.itjbamur  heta  mceivntes.  Eft  aliquod  calamitatum  dclini- 
mentum  dedifle  lacrymas  malis,  &  peclus  laxafte  lulpiriis.  Nulla  major  eft  poena  quam  efle 
rniferum,  nee  videri.  Spes  inter  hsec  nulla  prredonis.  explendi.  Nee  enim,  u£  natura  ferr 
copiam  fatietas  fequebatur,  crefcebat  indies  habendi  fames,  &  parandi  rabiem  parta  initabanr. 
Ut  aegrorum  fitim  potus  accendit,  ut  ignis  arentibus  non  obruitur,  fed  augetur,  ita  coaclse. 
1  ublica  egeftate  divitive  aviditatcm  jejunse  mentis  acuebar.t. 
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,,(<v.     This  putting  of  an  innocent  man  to  death  for  a  meer  jeft  was  an 
aft  of  tyranny,  accompanied  with  fuch  profutution   of  public  juftice  as 
greatly  dishonoured  the  jurifprudence   of  the  kingdom.      And  although 
I  would  by  no  means  attempt  to  juftifie  or  excufe  opprobrious  or  indecent 
words  Ipoken  or  written  of  the  king,  in  profe  or  verfe ;  yet  I  am  wholly 
unable  to  reconcile  the  various  profecutions  and   punifhments   for   the 
other  offences,  which  took  place  in  the  reign  of  Henry  VI.  with  the  law 
of  the  land,  or  with  that  impunity    which  was  vouchfafed  to   the  dukes 
of  Exeter  and  Suffolk,  and  others,   with  refpect  to  their  atrocious  crime 
in  bringing  in  the  rack  for  a  beginning  of  the  civil  laws.     All   bodies 
politic,  as  well  as  natural,  are  indued  with  the  principle  of  felf-preferva- 
tion,  and  this  principle,  I  prefume,  is  inherent  in  every  individual  confi- 
dered  in  his  focial  as  well  as  natural  ftate ;  and  therefore  I  conceive  that 
every  man  when  he  found  that  thefe  audacious  offenders, encouraged  by  the 
aflurance  of  that  royal  favour  which  they  abufed,  had  actually  begun  their 
intended  fubverfion  of  the  common  laws  and  liberties  of  the  kingdom, 
which  were  fo  well  fuited  to  the  genias  and  difpofition  of  its  inhabitants, 
through  the  enjoyment  whereof  it  had  fo  greatly  flourished ;  and  that,  in- 
ftead  of  the  former  fafety  touching  his  life,  limbs,  and  eftate,  the  whole  was 
now  to  be  Subjected  to  a  new  regimen,  and  to  unknown  difficulties,  diftrefs 
and  danger,  had  good  reafon,  in  order  to  his  prefervation  in  common  with 
others,  by  words  or  writing  to  cenfure  the  injurious  proceeding  and  deligns 
of  thefe  public  perfons,  and  make  every  fuch  reprefentation  of  the  nature 
and  confequences  thereof  as  might  tend  to  obviate  this  impending  cala- 
mity ;  and  it  is  poffible  that  a  full,  clear  and  decent  reprefentation  of  the 
great  unfit nefs  and  danger  of  thofe  councils,  connections  and  dependan- 
ces  that  took  place  in  this  princes  court   might  have  alarmed  the  chief 
parties,  and  prevented  the  tragical  effects  of  the  conduct  of  an  imperious 
intriguing  queen,   who  by  her  infidious  arts  having  obtained  the  fole 
command,  after  deftroying  the  kings  friends,   governing  by  her  paffions, 
embroiled  the  whole  kingdom,  in  confequence  whereof  the  king  loll  his 
liberty  and  his  life,  being  the  laft  prince  of  the  houfe  of  Lancajler,  which 
had  made  the  greateit  figure  in  Europe. 

The 
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The  avarice  of  Henry  VII.   was  fo  infatiate,   that,  if  the  ftar-chamber 
court  had   not  exifted,   and  writing  freely  had  been  allowed,  the  abieft 
pens,  I  conceive,  could  not  have  checked  it ;  for  having  obtained  the  unjuft 
and  injurious  act  aforecited,  by  force  whereof  Empjin  and  Dudley,  and 
fuch  juftices  of  peace    (corrupt  men)  as   they  cauled    to  be   authorized, 
during  fo  many  years,  committed  moft  grievous  and  heavy  exactions  and 
oppreflions,  he  continued  to  receive  the  fruit  of  the  whole,  by  theie  and 
other  like  epprefiions  and  injuftice  collecting  vaft  treafures  j   fo  that  lord 
Coke,  in  his  chapter  of  Wards  and  Liveries,  fays,   "   by  the  clofe  roll  in 
"  anno  3  Hen.  VIII.  it  appeareth  that  the  king  left  in  his  coffers  fifty 
"  and  three  hundred  thoufand  pounds,  molt  part  in  foreign  coin,  which 
"  in  thofe  days  was  not  of  leaft  value."'  Qui  facit  per  alterum  jack  per 
fe;  and  thefe  opprefftons  being  committed  and  enforced  in  the  name,  by 
the  authority,  and  to  the  ufe   of  the  king,  he  was  the  oppreffor :   but 
although  greedy  avarice,  fupported  by  an  unjufl  law,  was  regardlefs  of 
thefe  grievances  ;  yet  a  true  and  proper  public  reprefentation  of  the  ftate 
of  the  diftreffed,  with  a  thorough  examination  into  the  nature  of  that  in- 
jurious act,  which  was  the  fource  of  their  fuffcrings,   might  have  occafi- 
oned  fuch  a  juft  and  general  confideration  of  the  whole  matter  as  in  its 
confequences  would  have  caufed  a  repeal  of  this  act  by  the  parliament  in 
being,  or  on  failure  thereof  have  influenced  the  kingdom  to  chufe  fuch 
reprefentatives  as  having  better  knowledge  and  greater  regard  for  funda- 
mental laws,  natural  juftice  and  equity,  and  being  animated  with  true 
public  fpirit,  would   have  examined  with   diligence  into  thefe   manifold 
grievances,  and  fruflrating  and  avoiding  all  the  arts,  influence  and  ma- 
nagement of  this  fubtle  prince  and  his  agents,   would  have  prevented  this 
oppreffive  act  from  continuing  in  force  til  after  his  death. 

Conjlantine  the  Great  by  his  failing  to  punifh  the  injuftice  of  thofe  to 
whom  he  gave  too  great  authority  has  to  this  day  fuffered  in  his  memory, 
although  it  was  never  fuggefted  that  he  availed  himfelf'  in  the  leaft  mea- 
fureof  their  mifdeeds,  where  as  the  greateft  genious,  being  more  inclined 
to  adulation  and  palliation  than  to  a  ftrict  obfervance  of  truth,  the  foul 
of  hiftory,  hath  beftowed  upon  Henry  great  and  unworthy  commendation. 
This  hiftorian  fpeaking  of  the  parliament  held  in  the  third  year  of  this 
kings  reign,  fays  that  according  to  the  lord  chancellors  admonition  there 
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were  that  parliament  divers  excellent  laws  ordained  concerning  the  points 
which  the  king  recommended  ;  firft  the  authority  of  the  ftar  chamber 
which  before  fubfifted  by  the  ancient  common  laws  of  the  realm,  was 
confirmed  in  certain  cafes ;  and  after  relating  the  particulars  of  the  fuffer- 
ing  of  Sir  William  Stanley,  who  had  faved  the  kings  life,  and  fet  the 
crown  upon  his  head,  he  writes  thus,  "  the  fall  of  this  great  man,  being 
"  in  fo  high  authority  and  favour  (as  was  thought)  with  the  king;  and 
'*  the  manner  of  carriage  of  the  bufinefs,  as  if  there,  had  been  fecret 
"  inquifition  upon  him  for  a  great  time  before;  and  the  caufe  for  which 
**  he  fuffered,  which  was  little  more  than  for  faying  in  effect,  that  the 
"  title  of  York  was  better  than  the  title  of  Lancajler,  which  was  the  cafe 
"  almoft  of  every  man  (at  the  leaftin  opinion)  was  matter  of  great  terror 
"  amongft  all  the  kings  fervants  and  fubjects  j  infomuch  as  no  man, almoft 
"  thought  himfelf  fecure,  and  men  durft  fcarce  commune  or  talk  one 
"  with  another,  but  there  was  a  general  diffidence  every  where :  which 
"  neverthelefs  made  the  king  rather  more  abfolute  than  more  fafe.  For 
"  bleeding  inwards,  and  fhut  vapours,  ftrangle  fooneft,  and  opprefs  moft." 
"  Hereupon  prefently  came  forth  fwarms  and  volies  of  libels  (which 
"  are  the*gufts  of  liberty  of  fpeech  reftrained,  and  the  females  of  fedi- 
"  tion)  containing  bitter  invectives  and  flanders  againft  the  king,  and 
"  fome  of  the  council :  for  the  contriving  and  difperiing  whereof  (after 
**  great  diligence  of  enquiry)  five  mean  perfons  were  caught  up  and 
"  executed."  And  coming  to  the  twenty  third  year  of  his  reign  he 
writes  as  follows,  "  And  hearing  alfo  of  the  bitter  cries  of  his  people 
"  againft  the  opprefiions  of  Dudley  and  Empfon,  and  their  complices, 
"  partly  by  devout  perfons  about  him,  and  partly  by  public  fermons 
"  (the  preachers  doing  their  duty  therein)  he  was  touched  with  great 
"  remorfe  for  the  fame.  Neverthelefs  Etnpfon  and  Dudley,  though  they 
"  could  not  but  hear  of  thefe  fcruples  in  the  kings  confeience;  yet,  as 
"  if  the  kings  foul  and  his  money  were  in  feveral  offices,  that  the  one 
"  was  not  to  intermeddle  with  the  other,  went  on  with  as  great  rage 
"  as  ever.  For  the  fame  23d.  year  was  there  a  fharp  profecution  againft 
"  Sir  William  Capcl  now  the  fecond  time;  and  this  was  for  .natters  of 
««  mifgovernment  in  his  mayoralty;  the  great  matter  being  that  in  fome 
"  payments  he  had  taken  knowledge  of  falfe  monies,  and  did  not  his 
1  "  diligence 
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*«  diligence  to  examine  and  beat  it  out  who  were  the  offenders.  For  this 
"  and  fome  other  things  laid  to  his  charge  he  was  condemned  to  pay 
"  £  2000 ;  and  being  a  man  of  Stomach,  and  hardened  by  his  former 
**  troubles,  refufed  to  pay  a  mite,  and  belike  uied  fome  untoward  fpeeches 
"  of  the  proceedings,  for  which  he  was  fent  to  the  tower,  and  there 
i*  remained  til  the  kings  death.  Knefworth  likewife,  that  had  been 
«c  lately  mayor  of  London,  and  both  his  Sheriffs,  were  for  abufes  in  their 
"  offices  questioned,  and  imprifoned,  and  delivered,  upon  jT  1000  paid. 
(t  Hawis,  an  Alderman  of  London,  was  put  in  trouble,  and  died  with 
"  thought  and  anguifh,  before  his  bufinefs  came  to  an  end.  Sir  Lawrence 
11  Ailtner,  who  had  likewife  been  mayor  of  London,  and  his  two  Sheriffs, 
"  were  put  to  the  fine  of  £  icoo.  And  Sir  Lawrence  for  refufing  to  make 
««  payment,  was  committed  to  prifon,  where  he  flayed  til  Empfon  himfeif 
"  was  committed  in  his  place."  • 

Neverthelefs  he  begins  this  princes  character  in  thefe  words.  cc  This 
'*  king  (to  fpeak  of  him  in  terms  equal  to  his  deferving)  was  one  of  the 
*«  beSt  fort  of  wonders ;  a  wonder  for  wife  men.  He  had  parts  both  in  his 
*«  virtues  and  his  fortune  not  fo  fit  for  a  common  place,  as  for  obferva- 
M  tion.  Certainly  he  was  religious,  both  in  his  affe&ion  and  obfer- 
"  vance." 

The  State  profecutions  and  punishments  in  this  reign,  and  in  the  reigns 
of  Henry  VI.  and  Edward  IV.  wherein  writings  and  words  criminal, 
and  even  innocent,  were  perverted  or  aggravated  and  inhanfed  into  treafon, 
and  matters  were  brought  to  fuch  a  pafs,  that,  ufing  the  words  of  king 
Henry  IV.  to  his  firSt  parliament,  it  may  be  faid,  that  "  no  man  knew, 
"  as  he  ought  to  know,  how  to  do,  fpeak,  or  fay,  for  doubt  of  the  pains 
"  of  treafon,"  fliewthe  neceflity  of  adhering  to  a  certain  boundary  of  this 
great  crime,  and  "  how  dangerous  it  is  by  conftrudtion  and  analogy  to 
"  make  treafons  where  the  law  [25  Edward  III.]  has  not  done  it ;  for 
"  fuch  a  method  admits  of  no  limits  or  bounds,  but  runs  as  far  as  the 
"  wit  and  invention  of  accufers,  and  the  odioufnefs  and  deteilation  of 
"  perfons  accufed  will  carry  men  [w]." 

Notwithstanding  the  notoriety  of  that  great  love  that  king  Henry  VIII. 
had  of  power  and  profufion,  the  parliament  which  he  convened  in  the 

[w]  Halts  pleas  of  the  Crown,  Part  I.  Ch.  n. 
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thirty- firft:  yenr  of  his  reign  were- fo  devoted  to  his  will  that  they  palled 
an  act  in  thefe  words. 

i«  The  king  for  the  time  b^ing,  with  the  advice  of  his  council,  or  the 
"  more  part  of  them,  may  fet  forth  proclamations  under  fuch  penalties 
"  and  pains  as  to  him  and  them  mall  feem  neceffary,  which  mail  be 
"  obferved  as  though  they  were  made  by  act  of  parliament ;  but  this 
'«  mail  not  be  prejudicial  to  any  perfons  inheritance,  offices,  liberties, 
"  goods,  chattels,  or  life;  and  whofoever  (hall  willingly  offend  any 
"  article  contained  in  the  laid  proclamation,  (hall  pay  fuch  forfeitures, 
"  or  bs  fo  long  impriforied  as  mall  be  expreffed  in  the  laid  proclamation; 
"  and  if  any  offending  will  depart  the  realm,  to  the  intent  he  will  not 
"  anfwer  his  faid  offence,  he  mall  be  adjudged  a  traitor." 

Certain  words  [at]  fpoken  or  written  of  the  king  had  fome  years  before 
been  made  treafon  ;  but  by  this  act  he  was  enabled,  with  the  advice  of 
the  more  part  of  his  council,  to  create  new  offences,  in  word  writing 
or  deed,  at  his  pleafure.  The  grant  of  fo  large  a  portion  of  defpotic 
power  to  the  king  was  fo  great  and  manifest  a  breach  of  the  confritutiou 
of  the  kingdom,  made  by  thofe  who  were  under  the  higheft  obligations 
to  do  their  utmoft  to  preferve  it,  as  would  fully  prove,  if  it  were  wanted, 
the  fallibility  of  parliaments,  and  the  utility  of  writing  freely  for  their 
fakes,  or  rather  for  the  fake  of  their  conftituents,  for  whofe  ufe  they 
have  their  political  exiftence,  without  having  recourfe  to  the  unconlfitu- 
tional,  dangerous,  and  injurious  acts  palled  in  the  reign  of  Henry  VII; 
and  what  was  objected  by  fome  public  fpirited  perfons  in  Scotland  to 
thofe  aefs  which  afcribed  to  their  king  fuch  exorbitant  powers,  to  wit, 
that  they  were  "  obtained  from  parliaments  by  the  too  great  influence 
"  of  their  monarchs,  and  the  too  great  pufillanimity  of  parliaments,  who 
"  could  not  relign  the  rights  and  privileges  of  the  people,  iince  they  have 
"  no  warrant  from  them  for  that  effect,"  might  well  have  been  objected 
to  the  act  which  gave  the  force  of  laws  to  the  proclamations  of  the  king 
for  the  time  bein?. 

Coming  to  the  reign   of  queen  Mary,  let  us  obferve  that  the  Rcmijb 
clergy,  when  poflefled  of  that  plentitude  of  power   which   is  ever   the 

[a-]  To  wit,  heretic,  fchifmatic,  infidel,  or  ufurper  of  the  Crown. 
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chief  object   of  their  defire,  have  exercifed  their  tyranny  without   any 
other  bounds  or  remiffion  than   fuch  as- might  ferve  to  continue  or  to  re- 
ftore  and  ftrengthen  it.      Bafce  oves  meant  rege  mundum ;  and   their  arts 
and  feduclions    being   equal    to  their    manifold   oppreffions,   tyranizing 
over  the  minds,  and  confequently  over  the   bodies  and   eftates  of    men, 
to  raife  their  fupreme  dominant  ftate  they  fubjecled   all  princes,  poten- 
tates, ftates  and  perfons  in  chriitendom,  and  to  preferve  and  enforce  their 
power  and  their  laws  they  maintained  under  reverend  names  innumerable 
troops  at  the  expenfe  of  the  princes  whom  they  governed,  and  the  people 
whom  they  enflaved  ;    the  regulars  being  the   popes  {landing  forces,  and 
the  feculars  his  militia,  the  former  being  computed  to  amount  to    two 
millions  at  leaft ;  the  cruelties  piaclifed  by  Chrijltan  princes  acting  under 
their  influence  being  chargeable  on  them,  who  proftituted  the   bell:  reli- 
gion to  the  worfr.  purpofes,  and  who  improving  in  fubtilty  and  feverity, 
when  the  voice  of  truth  was  heard   complaining  of  thefe  grievances,  to 
fecure  their   tyranny,   and  filence   her,   whole   invincible   arguments,   if 
heard,  would  overthrow  it,  devifed  a  new  fpecies  of  cruelty,  the  prohibi- 
tion of  publishing  books  without  their  licenfe.     The  ufe  of  thefe  fetters 
on   the  mind,  with  its  noble  productions,  was  adopted  by  the   court  of 
ftar-chamber,  and  afterwards  by  the  fecond,  long,  or    penfionary  parlia- 
ment of  king  Charles  II,  who  by  their  act  paffed  in  the  fourteenth  year 
of  his  reign  [y],  after  prohibiting  the  printing  of  any  heretical,  feditious, 
fchilmatical  or  offenfive  books  or  pamphlets,  &c.  provided  that  no  private 
perfons  mould  print,  or  caufe  to  be  printed,  any  book  or'pamphlet,  unlefs 
the  fame  were  firft  licenfed  according  to  the  directions  therein  contained, 
and  that  the  kings  mefiengers  by  warrant  under  his  majeftys  fign  manual, 
or  under  the  hand  of  one  or  more  of  his   principal  fecretaries  of  ftate, 
fhould   have  power,  with   a  conftable,    to  take  fuch  afliftance  as   they 
fhould  think  needful,    and  at  what  time  they  mould  think  fit  to  fearch 
all  houfes  and  mops   where  they   fhould  know,    or  on  probable   reafon 
fufpecl,  any  books  or  papers  to  be  printed,  bound  or  ftitched,  efpecially 
printing  houfes,  &c.  to  view  what  was  there  printing  &c.  and  to  examine 
whether  the  fame  were  licenfed  &c.  with  power  to  feize  books  imprint- 
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ing  without  Hcenfe,  together  with  the  offenders,  and  to  carry  them  before 
one  or  more  juftices  of  the  peace,  to  be  by  them  committed  to  prifon, 
there  to  remain  until  tried  and  acquited,  or  convicted  and  punifhed  ; 
and  alfo  provided  that  in  cafe  thefe  fearchers  fhould  find  any  books  un- 
licenfed  which  they  fufpecled  to  contain  matters  contrary  to  the  doctrine 
or  difcipline  of  the  church  of  England,  or  againft  the  ftate  and  govern- 
ment, they  fhould  feize  upon  fuch  books-,  and  carry  them  to  the  arch- 
bifhop  of  Canterbury  or  biihop  of  London,  or  to  one  of  the  fecretaries  of 
ftate,  who  mould  take  fuch  further  courfe  for  their  fupprefiion  as  to 
them  fhould  feem  fit ;  Subjecting  all  printers  6cc.  for  the  firft  offence  to 
the  difability  of  exercifing  their  trades  for  three  years,  and  for  the  fecond 
offence  to  perpetual  difability,  with  fuch  further  punifhment  by  fine, 
imprifonment,  or  other  corporal  punifhment,  not  extending  to  life  or 
limb,  as  the  juftices  of  the  court  of  kings  bench,  of  oyer  and  terminer, 
or  of  affize,  or  juftices  of  the  peace  in  their  quarter  feffions,  fhould 
think  fit  to  inflict.  This  act  was  made  to  continue  in  force  two  years; 
and  by  fubfequent  adls  paffed  in  the  fixteenth,  and  in  the  fixteenth  and 
feventeenth  years  of  this  kings  reign,  it  was  continued  from  time  to  time, 
and  in  the  feventeenth  year  it  was  continued  to  the  end  of  the  firft  feffion 
of  the  next  parliament;  fo  that  it  expired  in  the  month  of  May  1679; 
and  by  an  act  paffed  in  the  firft  year  of  the  reign  of  king  James  II  it  was 
revived,  and  continued  for  the  fpace  of  feven  years  from  the  24th.  of 
June  1685. 

By  this  law  it  is  evident  the  makers  of  it  grafted  on  the  papal  ftock 
feveral  fevere  regulations  and  penalties  nearly  affecting  the  Subjects  in 
their  habitations,  trades,  monies,  liberties  and  bodies,  devifed  by  the 
court  or  themlllves.  It  has  been  faid  that  they  litterally  followed  the 
principles  of  archbifhop  Laud,  which  had  caufed  the  troubles  in  the  late 
reign,  and  this  law  evidently  correfponds  with  that  affertion.  Whether 
many  of  them  were  at  this  time  court  penfioners  feems  to  me  Somewhat 
doubtful  :  but  of  the  king- it  may  be  faid,  that  about  the  time  of  making 
this  ad  i,e  negotiated  with  Lewis  XIV.  in  order  to  receive  a  fum  of 
money  "  by  way  of  loan,  to  affift  him  in  his  preffing  necefiities,  which 
"  would  not  permit  him,  without  very  considerable  prejudice,  to  wait 
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"  the  payment  of  the  gratifications  of  his  parliament,"  [z] — that  he  fold 
Dunkirk  to  France  to  fupply  his  profufion — that  in   the  early  part  of  his 
reign  he   acquiefced  in  the   injurious  and   dangerous   feizure   which    the 
French  king  made  of  Placentia  in  Newfoundland — that  in  the  year  1667, 
by  the  treaty  of  Breda,  he  ceded  to  France  Nova  Scotia,   the  ancient 
and  rightful  inheritance  of  his  crown,  whofe  chief  value  was  derived  from 
its  relation  to  the  fifliery,   and  which  Cromwel  having  by  arms  reftored 
to  the  kingdom,  France  by  her  force  or  arts  could  never  regain  during  his 
ufurpation — that  in  the  latter  part  of  his  reign  he  fubmitted  to  the  noto-r 
rious  encroachment  made  on  a  conliderable  part  of  the  fea-coafl:  of  the 
American  continent  belonging  to  the  Engli/h,   by  the  French   king,  who 
in  fupport  of  this  encroachment,  and  in  open  defiance  of  all   right  and 
juftice,  feized  and  confifcated  the  Englifi  fiflnng  vefTels  at  his  pleafure; 
and  having  during  his  exile  applied  himfeif  particulary  to  navigation,  and 
the  building   of  fhips,   in   which   he   had  made  great  progrefs,    bifliop 
Burnet  writes  thus,   "  His  contributing  fo  much  to  the  raifing  the  great- 
"  net's  of  France,  chiefly  at  fea,  was  fuch  an  error;   that  it  could  not 
"  flow  from  want   of  thought,  or  of  true  fenfe.     Rouvigny  told  me  he 
"  defired  that  all  the  methods  the  French  took  in  the  increafe  and  con- 
"  duel:  of  their  naval  force  might  be  fent  him.     And,  he  faid,  he  feemed 
«'  to  ftudy  them  with  concern  and  zeal.     He  mewed  what  errors  they 
"  committed,  and  how  they  ought  to  be  corrected,  as  if  he  had  been  a 
"  viceroy  to  France,  rather  than  a  king  that  ought  to  have  watched  over 
"  and  prevented  the  progrefs  they  made,  as  the  greatefl:  of  all  the  mifchiefs 
"  that  could  happen  to  him,  or  to  his  people  [a~\."     And   in  the  reign 
of  king  James  II.  the  French  king  avowed  and  maintained  his  encroach- 
ments on  the  Eng/i/h  fifhing  ground  on  the  continent,  and  continued  his 
ufurpations  upon  Newfoundland,  and  the  fiihery  there,  without  molefta- 
tion  of  king  fames,  who  with  his  anceftors  neglecting  to  preferve  and 
fupport  the  rights  of  the  Engli/h  in  this  important   quarter,   the  French 
encouraged  by  their  various  acquifitions  formed  in  this  reign  a  defign  of 
making  themfelves  entire  mailers  of  the  American  cod-fi/hery,  which 
originally  of  right  belonged  to  the  Engli/Jj — How  far  thefe  injurious 

[z]  D'E/lrades  Letters,  Vol.  ift  .  [a]  Hifl'y.  of  his  own  Time,  Vol.  i.  p.  614. 
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proceedings  required   theft  free  expoftulations   and  reprefentations  which 
the  tiultees  of  the  people  had  £o  feverely  reftrained  I  fhall  fubmit  to  the 
judicious  and  impartial  reader,  without  considering  the  defign  or  attempts 
cf  king  ffa/ttes   to  fubvert  the  religion  liberty  and   laws  of  his  kingdom, 
which  called  for  the  nobleft  efforts  of  the  mod  heroic  minds  to  expofe 
them,  and  for  the  effectual  profecution   whereof  fuch  doctrines  touching 
libels  were  advanced  on  the  kings  behalf,  and  fupported  by  feveral  of  his 
judges,   as  by  their  admiilion  and  operation  would,  I  conceive,  ferve   to 
■cenfure  and  condemn  every  writing  relative   to  the  ftate    that  mould  be 
difigreeable  to  any  prince,  however  innocent  or  laudable  they  might  be. 
But  addrefTing  myfelf  again  to  the  ecckfiaftic  Roman  emperours,  whofe 
■tyranny  was  ever  accompanied  and  Strengthened  by  their  confident  claim 
to  divine  infpiration   and  infallibility,   and  whofe  cruelties  were  ever  ex- 
ercifed  in  the  name  of  Almighty  God,  the  fountain  of  all  goodnefs,  whofe 
Jaws  are  founded  in  righteoufnefs,  juftice,  equity  and  mercy,  notwith- 
standing their  empire  was  fupported  by  the  mod  refined  policy  and  fuch 
numerous  forces,  with  what  was  flill  more  powerful,  the  violent  prejudi- 
ces of  the  people,  at  length  Truth  being  introduced  by  Time,  aflified 
by  her  intelligent  and  faithful  friends,  they,   being  in  fome  places  per- 
mitted to  appear  and  act  with  vigour,  and  in  others  through  the  noble- 
nefs  of  her  caufe,  and  the  excellence  of  their  fortitude,  facing   all  dan- 
gers, and  breaking  through  all  reftraints,  aiTailed  thefe  tyrants  with  fuch 
judgment  force  and  fpirit,  that  they  refcued  feveral  nations  out  of  bond- 
age, and  reftored  them  to  the  dominion  of  truth,  which  makes  all  men 
as  free  as  is   confident  with   their  welfare,  and   (baking  this  tyranny  to 
its  foundations  reduced  the  tyrants  to  that  better  conduct  which  from 
their  plenary  efhibliihment  they  never  obferved   but   through   necefiityj 
and  I  prefume  that   knowledge  of  the  truth,  to  which  a  free  enquiry  is 
requifite,   is   as  neceflary   to   the  enjoyment   of  civil  as  religious  rights. 
With  refpect  to  the  paflages  cited  from  the  Holy   Scriptures,  they  will 
not  fupport  the  flar-chamber  refolution  for  rejecting  the  truth,  of  which 
they  make  no  mention  ;  but,   inftead  of  a  tedious   and  unnecelfary  djf- 
cuffion  of  thefe  feveral  paflages,  after   obferving  that"  the  inhibition   to 
curfe  the  ruler  of  the  people  contained   in  the  law  of  Mojh,  appears  to 
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me  to  be  of  univerfal  and  perpetual  obligation,  the  common  good  or 
every  ftate  requiring  that,  inftead  of  curling,  the  fubjects  mould  revere 
and  honour  their  chief  ruler  as  far  as  may  be,  whole  title  to  this  defin- 
able reverence  and  honour  will  at  all  times,  I  conceive,  be  bed  fecured 
by  his  paternal  conduct,  I  mall  in  defence  of  truth  adduce  the  following 
pafiages.  "  Thou  earned  down  alio  upon  mount  Sinai,  and  fpakeft 
"  with  them  from  heaven;  and  gaveft  them  right  judgments,  and  true 
"  laws,  good  ftatutes  and  commandments."  Nchem  :  ix  :  13.  "  By 
"  mercy  and  truth  iniquity  is  purged."  Prov.  xvi :  6.  "  Wo  unto  them 
f*  that  call  evil  good,  and  good  evil;  that  put  darknels  for  light,  and 
"  light  for  darknefs  ;  that  put  bitter  for  fweet,  and  iweet  for  bitter :" 
Jfaiah  v  :  20.  M  they  are  not  valiant  for  the  truth  upon  the  earth  ;  for 
"  they  proceed  from  evil  to  evil,  and  they  know  not  me,  faith  the 
"  Lord."  Jercm.  ix :  3.  "  We  are  fure  that  the  judgment  of  God  is 
\*  according  to  truth."  Rom.  ii:  2.  For  we  can  do  nothing  againft  the 
"  truth,  but  for  the  truth."  2  Cor.  xiii :  8.  All  free  and  lawful  governments 
are  founded  in  truft,  and  frame  your  government  as  you  pleafe,  after 
completing  your  politic  with  the  aid  of  the  wifdom  and  experience  of  all 
ages  and  nations,  for  its  execution  it  will  finally  reft  in  truft.  Donee  ho- 
mines erunt  vitia ;  and  notwithstanding  the  facred  nature  of  this  truft 
the  hiftories  of  all  countries  too  clearly  prove  that  authority  is  apt  to  run 
into  power,  and  power  into  tyranny;  wherefore  the  ufe  of  every  mean  of 
preventing  this  malady  is  defirable  :  and  one  of  the  chief  points  of  ex- 
cellence of  the  Britifh  conftitution  confifting  in  the  frequent  opportunities 
which  it  gives  to  the  people  to  chufe  new  truftees,  a  faithful  reprefentation 
of  the  conduct  of  the  former,  and  of  the  ftate  of  the  times,  which  may 
loudly  call  for  the  choice  of  men  of  the  greateft  honour,  fenfe  and  experi- 
ence, with  fuch  diligence  as  to  delight  in  examining  to  the  bottom  every 
point  of  public  welfare,  without  confiding  in  the  reprefentation  of  others, 
which  may  be  imperfect,  erroneous,  or  illufory,  may  excite  their  ferious 
confederation,  with  fuch  choice  as  may  fuit  the  occafion,  and  the  noble 
privilege  they  enjov. 

From  what  has  been  faid,  with  the  readers  farther  reflections,  it  will, 
I  apprehend,  plainly  appear  that  in  many  cafes  of  great  importance  the 
liberty  of  the  prefs  may  well  be  employed  in  promoting  the  interefts, 
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preventing  the  impending  mifchiefs,  or  redreffing  the  grievances  of  pub- 
lic focieties,  wherein  no  other  means  can  be  purfued  to  any  effect,  and  in 
many  other  cafes  an  affiftant  to  proper  meafures  profecuted  for  the  advance- 
ment of  the  public  welfare  ;   and  it  is  needlefs  to  fay  that  thefe  advanta- 
ges are   to  be  derived  from   the  illuftration   and  maintenance  of   truth 
againft  all  opponents ;   neverthelefs,    with    refpect   to  the   ftar-chamber 
doctrine,  that    the  truth  of  a  writing  profecuted  as  a  libel  is  not  mate- 
rial, I  fhall  farther  obferve,  1,   that  the  author  of  "  The    Doctrine  of 
Libels  difcuffed",  who  feems  to  have  fearched  into  all  Engli/h  antiquity 
for  precedents  of  judgments  given  in   violent  times,  to  be  produced  in 
terror  em ;  for  he  adduces  feveral  which,  by  his  own  confeffion,  are  not 
law  at  this   day,  among  other  things,   writes  thus  in  his  introduction  ; 
"  but  undoubtedly  flanders   which  might  do  mifchief,   [words  of  great 
"  latitude]  whether  true  or  falfe,  were   punifhable  by  the  old  common 
"  law,"  without  fhewing  one  precedent  or  authority   for   this   purpofe  ; 
and  lord  Coke,  or  the  ftar-chamber  judges,  having  produced  none  to  this 
effect,  it  may  be  concluded,  I  conceive,  that  there  are  none  to  be  found. 
2,  that  during  the  exiftence  of  the  ftar-chamber  court,  as  well  as  fince, 
it  feems  to  have  been  a  point  fully  fettled  that  in  actions  of  flander  the 
defendant  might  well  juftify  his  fpeaking  of  the  flanderous  words  charged 
upon  him,  by  an  averment  that  they  were  true.  3,  that  fpeech  and  writ- 
ing are  not  of  contrary  natures,   but  differ  only  in  degree  of  certainty  and 
permanence,  and  in  the  mode  of  conveying  to  the  intellect  the  fame  ob- 
ject of  confideration  ;   wherefore  I  confefs  it  has  ever  appeared  ftrange  to 
me  that  the  fame  truth  ftiould  be  lawful  when  orally  delivered,    and  cri- 
minal when  reduced  into  writing.     4.  Lord  Coke,  in  his  2d.  Inftitute,  calif, 
truth  the  mother  of  juftice  ;  and  afterwards  he  cites,   with  approbation, 
this  old  and  excellent  rule,  Veritas,  a  qiwcimque  dicitur,a  Deo  ejl.    "  Truth, 
"  by  whomfoever  fpoken,  is  from  God."     5.  that  on  the  tryal   of  the 
feven  bifhops  for  a  libel,  in  prefenting  their  petition   to  the  king,   Mr. 
juftice   Powell,  who  by  his   conduct  acquired   perpetual    honour;   after 
hearing  this  ftar-chamber  cafe  de  UbelUs  jamofis  cited  and  relied  on,    and 
every  thing  that  was  poffible  laid  for  the  rejection  of  truth,  as  immaterial, 
ipoke  thus  to  the  jury.     ««  Gentlemen,  to  make  it  a  libel  it  muft  be  falfe; 
"  it  muft  be  malicious ;  and  it  muft  tend  to  fedition." 

1  The 
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The  ftar  chamber  refolution  touching  the  indifference  of  truth  was 
fuitable  to  their  other  conduct,  being  in  effect  a  law  made  in  their  own 
defence.  On  the  17th.  of  October,  when  fitting  at  the  council-table, 
they  had  concurred  with  the  king  in  that  fevere  and  indignant  order 
which  he  publifhed  reflecting  the  merchants  importing  tobacco ;  and  in 
Eafter  term  following,  when  fitting  in  the  court  of  ftar- chamber,  they 
made  this  refolution,  whereby  they  fubjeded  fuch  fuffering  merchants  as 
mould  in  writing  complain  of  any  part  of  their  conduct  relative  to  this 
illegal  proceeding  to  fuch  farther  fines  and  punilhments  as  they  fliould 
think  fit  to  impofe. 

The  definition  given  of  a  libel  in  this  ftar-chamber  cafe,  fo  far  as  re- 
lates to  the  prefent  purpofe,  without  confidering  the  point  of  falfity, 
feems  rather  imperfect,  to  wit,  A  fcandalous  libel  inferiptis  is  when  a 
writing  is  compofed  or  publifhed  to  the  fcandal  or  contumely  of  another, 
which  words  do  not  neceffarily  include  the  evil  intent  of  the  writer  ;  but 
may  relate  to  the  cafual  or  undefigned  effect  of  the  writing.  The  defini- 
tion cited  from  BraBon,  and  by  him  taken  from  Jujlinia?zs  Inftitutes,  does 
not  contain  the  words  dolove  malo  fecerit  quo  quid  eorutn  jieret,  which 
made  part  of  Jujlinians  definition.  I  mention  this  for  the  fake  of  the 
next  point  to  be  confidered,  the  malice  of  the  writer,  with  its  proof,  whofe 
place  many  would  fupply  with  prefumption.  Dr.  Ridley  [_b]  fays  "  A  fa- 
"  mous  libel  is  where  a  man  hath  of  malitious  purpofe  writ,  compoun- 
"  ded,  or  fet  out  any  thing  to  the  infamie  of  another,  without  a  name, 
"  or  with  a  name."  Serj*.  Hawkins  fays,  "  That  a  libel  in  a  ftrict  fenfe 
"  is  taken  for  a  malicious  defamation,  expreffed  either  in  printing  or 
"  writing,  and  tending  either  to  blacken  the  memory  of  one  who  is 
"  dead,  or  the  reputation  of  one  who  is  alive,  and  to  expofe  him  to  public 
"  hatred,  contempt,  or  ridicule  [c]." 

With  refpedt  to  the  malice  of  the  writer,  Scbulting,  in  his  Juris  pru~ 

dentia  Vet  us,  Ante-jujiinianea,   upon   the  words  of  Caius*,  nut  injuriam 

fecerit,  explained  by   the  comment  of  Aleander,  "  By  hand,   or   words,    ftiuib.ii" 

"  or  writings,"  gives  the  following  comment  of  Oifelius.    "  Now  to  do 

"  an  injury  it  is  required  that  fome  of  thole  things  which  we  have  fpoken 

[£]  View  of  the  Civil  and  Ecclef  Law,  P.  I.  Ch.  i.  Sect.  9.  [c]  Pleas  of  the  Crown, 

B.I.  Ch,  lxxiii.  Seft.  1. 
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"  be  done  for  the  fake  of  contumely,  and  with  a  delire  of  doing  an  injury; 
"  for  if  an  intent  to  do  an  injury  be  wanting  it  pertaineth  not  to  this 
"  action,  Moreover  it  is  alfo  requifite  that  the  perfon  be  innocent  to 
*'  whom  the  injury  is  done."  Mr.  juftice  Holloivay,  in  the  cafe  of  the 
feven  bifhops,  obferved  to  the  jury  that  "  the  end  and  intention  of  every 
"  action  is  to  be  confidered,"  and  then  applied  this  rule  to  their  cafe. 
Sir  George  Mackenzie  writes  thus,  "  He  who  finds  an  infamous  libel, 
"  and  mews  it,  tho'  to  one  only,  is  punifhable,  if  malice  or  defign  can 
be  proved,  elfe  not ;  for  there  is  nothing  more  ordinary,  nor  more  inno- 
"  cently  done,  for  the  mod  part,  than  to  fhew  fuch  libels.  Whether 
*'  dolus  mains  &  animus  injuriandi  (a  defign  to  offend)  be  prefumed  in 
*'  this  delict,  or  muff,  be  proved,  is  much  controverted.  Bertaz.  confil. 
«'  237.  affirms  that  it  is  prefumed.  Farin.  quaeft.  295.  affirms  it  is  not 
•c  prefumed,  but  muff  be  proved  :  and  I  encline  to  this  laff  opinion, 
feeing  infamous  libels  are  not  now  fo  much  refented  as  formerly,  cuffom 
having  much,  allayed  the  pique  which  ufed  to  enlue  thereupon ;  and  that 
«  cuffom  defends  from  all  guilt  in  this  cafe  is  mod  learnedly  maintained 
**  by  Coler,  decis.  154.  where  it  was  found  that  ffationers  were  abfolved, 
•*  though  they  fold  infamous  libels,  becaufe  all  ffationers  ufe  to  fell 
**  fuch  [d]."  In  the  cafe  of  Dr.  Brown.  Trin.  5.  Anna  B.  R.  in  an 
information  againft  him  for  a  libel  called  *•  The  country  parfons  advice 
**  to  my  Lord  Keeper,"  it  was  held  that  an  information  will  lye  for 
fpeaking  ironically;  •■  and  Mr.  Attorney  faid  'twas  laid  to  be  wrote 
"  ironice,  and  he  ought  to  have  fhewed  at  the  trial  that  he  did  not 
"  intend  to  fcandalize  them  ;  and  the  jury  are  judges  quo  animo  this  was 
"  done,  and  they  have  found  the  ill  intent  [V]." 

With  refpect  to  the  trial  by  jury  of  the  party  accufed  of  writisg  a  libel, 
the  jurors,  I  prefume,  are  competent  judges  of  the  falfity,  malice,  and 
the  fact  of  writing,,  of  the  book,  pamphlet  or  paper  in  queftion,  with  its 
contents.  This,  I  apprehend,  correfponds  with  their  original  inflituticn. 
Several  learned  perfons  have  fuppofed  that  trials  by  jury  have  taken  place 
in  England  from  time  immemorial,  whereas  it  feems  probable  that  they 
were  introduced  in  the  time  of  Etbelred,  who,  according  to  the  Savillian 

[d]  Vol.  IL  Tit.  30.  §.  5.  OJ  11th.  Modern.  The  Queen  v.  Broivn. 
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account,  began  his  reign  in  the  year  979,  and  died  in  the  year  1016, 
to  whofe  reign  the  following  ordinance  is  referred.  In  Jingitlis  centuriis 
comitia  junto.,  atque  libera  conditionis  viri  duodeni,  atatefuperiorcs,  una  cum 
prapo/itofacra  tenentes  jurento,  fe  adeo  virum  aliquem  innocentem  baud  dam- 
naturos,  fontemve  abfoluturos.  Lord  Coke  cites  this  ancient  record  from 
Lambard,  laving  the  words,  fe  adeo  virum  aliquem  innocentem  baud  damna- 
tions, fontemve  abfoluturos.  Monsr  Argot  fays  that  about  this  time  the  . 
inhabitants  of  towns  and  cities  in  France  obtained  the  privilege  of  being 
tried  by  their  peers  ;  this  cuftom  being  probably  begun  by  the  inhabi- 
tants of  epifcopal  cities  and  other  free-men,  Every  crime  is  the  trani- 
grefiion  of  forne  law,  the  judgment  whereof  neceiTarily  comprizes  the 
law,  with  the  fact ;  and  as  all  perfons  are  prefumed  to  know  the  laws, 
and  are  therefore  punifhable  for  the  breach  of  them,  fo  the  jurors  when 
a  breach  ihould  come  in  queftion  were  prefumed  to  have  knowledge 
fuitable  to  their  inftitution.  By  the  great  charter  it  is  provided  that  no 
free-man  (hall  be  condemned  but  by  lawful  judgment  of  his  peers, 
whereby,  in  the  plainer!  terms,  effectual  provifion  is  made  that  every  man 
when  charged  with  a  crime  (hall  be  tried  by  his  peers,  who  have  power 
to  condemn  or  abfolve  him,  this  provifion  being  apparently  made  as  well 
for  the  commons  as  the  peers  of  the  realm. 

The  defire  of  king  James  to  introduce  and  eftablifh  the  papal  tyranny 
with  his  own  was  fo  vehement,  that  he  could  not  brook  the  noble  check 
which  the  feven  bhhops  gave  to  the  progress  of  his  fuperftition  and  am- 
bition; whereupon  the  profecution  again  ft  them  as  libellers  for  having 
petitioned  his  majefcy  in  the  mod  decent  and  proper  manner  to  excule 
their  non  compliance  with  his  illegal  command  took  place ;  for  the  main- 
tenance whereof  every  argument  that  could  be  devifed  was  urged.  Wright, 
chief  juftice,  whom  Dr.  Burnet  calls  the  proper  tool  of  the  court,  after 
(peaking  to  the  facts  reiatiye  to  the  making  and  publishing  their  petition, 
proceeding  to  enquire  whether  this  petition  was  a  libel,  or  not,  declared 
to  the  jury  that  in  his  opinion  it  was  a  libel,  adding  that  this  beinp  a 
point  of  law,  if  his  brothers  had  any  thing  to  fay  to  it,  he  fuppofed  they 
would  deliver  their  opinions  -,  and  Mr.  juilice  Ally  bone  began  his  fpeech 
thus.  "  The  (ingle  queftion  that  fails  to  my  (hare  is  to  give  my  fenie 
«  of  this  petition,  whether  it  .(hall  be  in  confiruflicn  of  law  a  libel  in. 
a  "■  itfelf, 
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"  itfelf,  or  a  thing  of  great  innocence  ,"  and  after  advancing  thefe  prepo- 
fitions,  i,  "  that  no  man  can  take  upon  himfelf  to  write  againft  the 
"  adual  exercife  of  the  government,  unlefs  he  has  leave  from  the  go- 
"  vernment,  but  he  makes  a  libel,  be  what  he  writes  true  or  falfe. 
*c  2.  That  no  private  man  can  take  upon  him  to  write  concerning  the 
"  government  at  all;"  and  giving  his  reafons,  fuitable  to  his  pofitions, 
he  clearly  held  this  petition  to  be  a  libel ;  neverthelefs  not  one  judge  upon 
the  bench  queftioned  the  propriety  of  the  juries  judging  of  the  whole 
matter,  and  giving  a  general  verdict  thereupon,  though  it  has  of  late 
been  publickly  infilled  that  they  ought  to  have  found  a  fpecial  verdict, 
and  not  taken  upon  them  to  determine  whether  this  petition  was  »a 
libel  or  not. 

In  Bujhells  cafe,  22  Car.  II.  [f],  the  nature  of  the  trial  by  jury  was 
thoroughly  examined  and  confidered  by  the  court  of  common  pleas, 
and  upon  conference  with  all  the  judges.  Upon  a  writ  of  habeas  corpus 
iifued  by  that  court,  on  behalf  of  Edward  Bujhell,  and  directed  to  the 
meriffs  of  London,  they  returned  that  at  the  court  of  oyer  and  terminer, 
held  for  the  city  of  London  at  juftice  hall  in  the  Old  Baily,  he  was  com- 
mitted to  the  goal  of  Newgate,  by  virtue  of  an  order  of  that  court, 
whereby  it  was  ordered  that  a  fine  of  40  marks  fhould  be  feverally  im- 
pofed  on  him  and  eleven  other  perfons,  being  the  twelve  jurors  fworn  and 
charged  to  try  feveral  iffues  joined  between  the  king  and  William  Penn 
and  William  Mead,  for  certain  trefpaffes,  contempts,  unlawful  affemblies 
and  tumults  made  and  perpetrated  by  them,  together  with  divers  other 
unknown  perfons,  to  the  number  of  three  hundred,  unlawfully  and  tu- 
multuoufly  affembled  in  Grace-Church-Jlrect,  to  the  difturbance  of  die 
peace,  whereof  the  faid  Penn  and  Mead  were  then  indicted,  to  which 
indictment  they  pleaded  not  guilty  ;  for  that  they  the  faid  jurors  the  faid 
Penn  and  Mead  of  the  faid  trefpaffes  &c.  contrary  to  the  law  of  the  king- 
dom, to  full  and  manifeft  evidence,  and  to  the  direction  of  the  court  in 
the  matter  of  law,  in  court  openly  given  and  declared,  acquited,  in  con- 
tempt of  the  king  and  his  laws,  and  to  the  great  obftruction  of  juftice, 
as  alfo  to  the  evil  example  of  all  other  jurors  offending  in  the  like  cafe; 

[/]  Vaugham  Reports. 

and 
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and  becaufe  the  laid  Edward  had  not  paid  the  fine  aforefaid  he  had  til 
that  time  been  detained  in  the  faid  goal.  "  Upon  this  return  all  the 
"  judges  refolved,  That  finding  againfl  the  evidence  in  court,  or  direction 
'«  of  the  court  barely,  was  no  fufficient  caufe  to  fine  j"  and  the  fine, 
comitment,  and  imprifonment  in  this  cafe  being  declared  illegal,  the 
prifoners  were  difcharged. 

According  to  the  courfe  of  the  law,  from  the  earlieft  times  juries, 
I  conceive,  have  had  it  in  their  power,  upon  the  general  iffue  pleaded, 
to  <nve  a  general  verdict  in  civil  as  well  as  criminal  caufes,  although 
matter  of  law  were  complicated  with  the  fact.  By  the  Hat.  of  Weftmr. 
II.  a  it  was  "  ordained  that  the  juftices  afligned  to  take  affizes  fhall  not  »i3Edw.i. 
"  compel  the  jurors  to  fay  precifely  whether  it  be  diffeifin,  or  not,  lb 
<c  that  they  do  fliew  the  trutfi  of  the  deed,  and  require  aid  of  the  juftices. 
"  But  if  they  of  their  own  head  will  fay  that  it  is  diffeifin,  their  verdict 
"  fhall  be  admitted  at  their  own  peril,"  Littleton  b  fays.  "  Alfo  in  fuch  b  <  ,^i 
"  cafe  where  the  enquefl  may  give  their  verdict  at  large,  if  they  will  take 
'*  upon  them  the  knowledge  of  the  law  upon  the  matter,  they  may  give 
,c  their  verdict  generally,  as  is  put  in  their  charge  ;"  whereon  lord  Coke 
comments  thus.  <l  Although  the  jury,  if  they  will  take  upon  them  (as 
*«  Littleton  here  faith)  the  knowledge  of  the  law,  may  give  a  general 
"  verdict,  yet  it  is  dangerous  for  them  fo  to  do ;  for  if  they  do  miftake 
"  the  law  they  run  into  the  danger  of  an  attaint ;  therefore  to  find  the 
"  fpecial  matter  is  the  fafefr.  way,  where  the  cafe  is  doubtful." 

Lord  chief  juftice  Vaughan,  to  whom,  with  the  other  judges,  in  my 
poor  opinion,  the  kingdom  will  ever  be  obliged,  for  eftablifhing  the 
right  of  juries  to  give  general  verdicts  in  criminal  caufes,  as  well  as  to 
the  prefent  lord  chief  juftice  of  the  fame  court,  and  the  other  judges, 
who  have  declared  general  warrants  to  be  illegal,  in  Bufoells  cafe,  obfcrves 
that,  "  Upon  all  general  iffues ;  as  upon  not  culpable  pleaded  in  trefpafs, 
"  nil  debet  in  debt,  mil  tort,  mil  dijfei/in  in  affize,  ne  dijlurba  pas  in  Square 
"  impedit,  and  the  like  ;  though  it  be  matter  of  law  whether  the  defend- 
"  ant  be  a  trefpaffor,  a  debtor,  difleifor,  or  difturber  in  the  particular 
**  cafes  in  iffue ;  yet  the  jury  find  not  (as  in  a  fpecial  verdict)  the  fact 
**  of  every  cafe  by  itfelf,  leaving  the  law  to  the  court,  but  find  for  the 
"  plaintiff  or  defendant  upon  the   iflue   to   be  tryed,    wherein  they  re- 

"  folve 
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"  fdlvc  both  law  and  fact  complicately,  and  not  the  fact  bv  itfelf; 
"  fo  as  though  they  anfwer  not  fingty  to  the  queftion  what  is  law,  yet 
"  they. determine  the  law  in  all  matters  where  iffue  is  joined,  and  tryed  in 
"   the  principal  cafe,  but  where  the  verdict  is  fpecial." 

We  have  in  part  feen  to  what  great  dangers  and  tnifchiefs  the  fubjects 
are  expofed  when  trials  by  their  peers  are  fubverted,  and  other  modes  of 
trial  introduced ;   wherefore  it  is   extremely  delirable  that   trials  by  jury 
mould  ever  be  equal,  fair  and  free,  influenced  by  truth  of  fict  and  argu- 
ment only  ;  fo  that,  with  the  afllftance  of  thofe  excellent  judges  to  whofe 
opinions  proper  regard  mould  be   had,  they   may   be   as   perfect  as   the 
nature  of  human  affairs  will  permit ;  and  to  this  end,  among  other  wife 
provifions,  to  free  them   from  all  apprehenfions  of  danger  attendant   on 
the  dilcharge  of  their  duty,  according  to  ferj1*  Hawkins,  [g]  "  it  feemeth 
"  to  be  certain,  That  no  one  is  liable  to  any  profecution  whatfoever,  in 
"  refpect  of  any  verdict  given  by  him  in  a  criminal  matter,  either  upon 
"  a  grand  or  petit  jury  j  for  fince  the  fafety  of  the  innocent,  and  punim- 
"  ment  of  the  guilty,  doth  fo  much  depend  upon  the  fair  and  upright 
"  proceeding  of  jurors,  it  is  of  the  utmoft  confequence  that  they  mould 
"  be  as  little  as  poffible  under  the  influence  of  any  paflion  whatfoever. 
"   And  therefore,  left  they  mould  be  biafled  with  the  fear  of  being  har- 
"  railed  by  a  vexatious  fait,  for  acting  according  to  their  confciences  (the 
"  danger  of  which  might  eafily  be  irrfinuated  where  powerful  men  are 
'*  warmly  engaged  in  a  caufe,  and  thoroughly  prepoflefTed  of  thejuftice 
**  of  the  lide  which  they  efpoufe)  the  law  will  not  leave  any  poffibility 
"  for  a  profecution  of  this  kind.     It  is  true  indeed  the  jurors  were  for- 
"  merly  fometimes  queftioned  in  the  flar-chamber,  for  their  partiality 
"  in  finding  a  manifefr  offender  not  guilty  ;  but  this  was  always  thought 
««  a  very  great  grievance  ;  and  furely  as  the  law  is  now  fettled  by  Buflxlls 
u  cafe,  there  is  no  kind  of  proceeding  againfl  jurors  in  refpect  of  their 
"  verdicts  in  criminal  matters  allowed  of  at  this  day." 

The  mifchiefs  of  (lander  confifr.  in  its  operation  on  the  minds  of  per- 
fons,  with  their  confequent  actions ;  and  it  feems  to  me  that  jurors  are 
well  qualified  to  judge  of  the  whole,  efpecially  when  amlled  by  able  and 
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impartial  judges.  In  cai'c  a  perpetual  fucceflion  of  judges  equal  to  thole 
excellent  peribns  who  now  fit  in  the  feat  of  judgment  could  be  fecured 
to  the  kingdom  we  might  be  lefs  follicitous  touching  this  particular  : 
but  although  through  his  majeitys  goodnefs  proviiion  has  been  made- 
that  his  own  fon,  or  any  future  fucceifor,  Avail  not  have  it  in  bis  power 
on  his  acceffion  to  appoint  new  judges  at  his  pleafure  j  yet  it  is  pofiible 
that  future  times  may  produce  fuch  men  as  being  devoted  to  the  will 
of  arbitrary  princes,  or  dangerous  minifters,  Avail  be  ready  to  life  every 
mean  in  their  power  to  reftrain  and  puniAi  thole  writings  which  may  be 
necellary  to  expofe  their  deligns  ;  and  it  being  difficult  in  thele  times  of 
danger  to  ftem  the  current  of  thofe  precedents  whereof  an  ill  ule  may 
be  made,  tbe  practice  of  giving  general  verdicts,  I  conceive,  may  con- 
tribute to  the  prefervation  of  the  liberty  of  the  prefs,  which  hath  in  times 
paft  been  fo  feverely  retrained  by  law,  or  lawlefs  power.  'Julius  Qafar 
obferved  that  the  mod  dangerous  precedents  are  made  in  favorable  cafes, 
and  we  have  lately  feen  even  ofiice  precedents  urged  with  vehemence 
to  warrant  the  violation  of  the  law  of  liberty  and  fafety,  by  men  who 
have  fince  unhappily  proved  that  their  caution  was  not  encreafed  by  the 
correction  of  their  errors. 

Notwithftanding  the  great  utility  of  the  liberty  of  the  prefs  it  is  cer- 
tainly liable  to  manifold  injurious  abufes,  fometimes  pregnant  with  great 
mifchiefs  ;  without  enumerating  others,  inftead  of  being  helpful  to  pre- 
ferve,  it  may  be  employed  by  our  enemies  to  divide  and  deftroy  us  ; 
wherefore  juft  and  proper  bounds  are  to  be  obferved.  Every  confiderate 
and  fincere  friend  to  the  freedom  of  writing  laments  thefe  abufes  perpe- 
trated by  the  various  enemies  of  the  public  weal.  Libertas  non  eft  licen- 
tia  fays  Tacitus.,  the  great  friend  of  liberty,  railing  is  not  reafoning,  nor 
are  invectives  arguments  ;  vague  and  general  reproaches,  charges  and 
criminations  may  injure,  provoke,  and  inflame,  but  they  neither  rightly 
inform,  nor  reform.  The  caufe  of  truth  and  juftice  is  not  promoted  by 
obloquy  and  detraction,  the  decus  &  tut  amen  of  the  common- wealth  is 
not  to  be  alfailed  by  petulance  and  impertinence  ;  yet,  inftead  of  proper 
examination  and  reprefentation,  fuch  a  licentious  ufe  of  the  prefs  hath 
taken  place,  that  neither  the  higheit  public  Aations,  nor  the  greateft 
public   fervices,  nor  public  nor  private  virtues,   nor  the  abfence  of  the 
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fufferers,  are  fufficient  guards  againft  thefe  abufes.     All  perfonal,  pro- 
vincial and  national  abufe  is  the  proftitution  of  the  prefs,  and  may  fome- 
times   produce  great  and   mifchievous  effects.     °Jnncla  juvant,  and   in 
interefting  cafes  the  errors  of  politicians,  with  the  errors  and  incentives 
of  pamphleteers,  encreafed  and  diffufed  by  that  cacoethes  fcribendi  &  male 
dicendi  which   delights  in   defaming,   aggravating  and  inflaming,  inftead 
of  duly   confidering,    informing,    and  compofing,  and,   as  the  feeds  of 
focial  as  well  as  natural  difeafes  generate  apace,   fpreading  far  and  wide 
a  political  peftilence,  prejudice   begeting  prejudice,   and  error    begeting 
error,  and  the  whole  producing  violence,  oppofition,  divifion  and  confu- 
fion,  may,  without  the  co-operation  of  the  dangerous  devices  fuggefted 
by  others  to  effectuate  their  deep  and  malignant  defigns,  fubje£t  the  mod 
powerful  itate  to  great  difficulties.     Of  this  we  have  at  prefent  an  inftance 
fo  alarming  in  its  nature,   and  uncertain  in  its  confcquences  that  it  calls, 
in  my  poor  opinion,  for  the  clofeft  examination,  and  the  moft  calm  juft 
and  equal  confideration,  fo  that  being  underftood  in   its  origin,  progrefs, 
and  prefent  ftate,  all  future  evils  may  as  far  as  poffible  be  prevented,  for 
the  accomplilhment  whereof  every  good  fubject,  I  prefume,  will  chear- 
fully  contribute  what  lies  in  his  power.     I  need  not  explain  myfelf  by 
naming  the  colonies,   whofe  nature,   rights,  and  interefts,  confidered  in 
themfelves,  and  in  their  connection   with  their  mother  country,   have 
been   fo  egregioufly  mifreprefented  by  numerous   public  writers  in  this 
metropolis,  and  in  the  colonies,  many  of  whom  have  advanced  propor- 
tions utterly  incompatible   with  the  nature  of  the  Britifi  empire,  and 
fubverfive  of  it,  fome  oppugning  the  fupreme  authority  of  the  ftate,  and 
others   the  juft  rights  of  Rritijh  fubjects.      And  having  perhaps   taken 
more  pains  than  any  of  my  fellow  citizens  to  underftand  the  nature  and 
rights  of  colonies,  ancient  and  modern,  and  of  the  Englifo  colonies  in 
particular,  fo  that  my  defects  in  point  of  natural   abilities  are  in  fome 
meafure  fupplied  by  my  diligence,  I  fhall  in  order  to  illuftrate  this  import- 
ant fubject,  with  the  beft  intentions  for  the  public  fervice,   fubmit  fome 
few  things  to  public  confideration,  with  all  due  deference  to  my  fupe- 
riours  in  every  fenfe,  proceeding,  as  far  as  may  be  with  convenience,  by 
way  of  proportion,   in  order  that  the  truth  may  be  more   clearly  com- 
prehended, and  readily  embraced,  and  my  involuntary  errors  more  eafily 
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refuted,  whereby  I  iliall  hope  to  avoid  encreaiing  the  number  of  thole 
who  enter  and  traverle  the  field  of  controverfy  without  the  direction  of 
any  certain  principle.  All  arguments  deftitute  of  proper  principles  are 
mere  empty  fophifms ;  they  may  captivate  and  delude,  but  they  can 
neither  duly  inform  nor  promote  the  public  welfare ;  and  yet  we  daily 
fee  writers  on  both  fides  of  the  Atlantic  proceeding  with  an  air  of  furfi- 
ciency  to  treat  of  the  political  ftrucfure  of  the  colonies,  or  fome  of  its 
parts,  without  either  knowing  or  enquiring  into  its  real  proper  and  folid 
foundation,  the  right  underftanding  whereof  might  prevent  innumerable 
mifchiefs.  Truth  is  fimple  and  uniform,  and  ever  attended  with  a  happy 
coincidence  of  all  its  parts,  whereas  error  is  infinite.  And,  in  order  to 
afcertain  the  bell  mode  of  investigating  the  truth,  thereby  cuting  off 
many  delufive  arguments,  I  fhall  cite  the  excellent  rule  delivered  and 
maintained  by  the  learned  and  judicious  Placcius,  viz.  Demonjiraturum 
quid  de  re  aliqua,  eandem  in  perfeftijjimo  gradu  conjiderare  debere.  "  That 
**  he  who  would  demonstrate  any  thing  relative  to  any  Subject,  ought  to 
confider  that  in  the  moft  perfect,  degree." 

America,  fince  difcovered  by  the  Europeans,  hath  fuffered  greatly 
by  various  political  errors ;  through  prejudice,  with  its  confequents  in- 
justice and  cruelty,  Spain  flew  her  millions,  of  whom  fhe  might,  to  the 
great  encreafe  of  her  honour,  wealth  and  ft rength,  have  made  good  Sub- 
jects, or  profitable  allies.  Continuing  under  the  dominion  of  prejudice, 
and  transfering  her  pernicious  policy  to  Europe,  by  her  injuftice  and 
feverity  (he  loft  the  Netherlands,  and  by  her  manifold  breaches  of  faith, 
and  opprclfion?,  the  loft  the  kingdom  of  Portugal,  with  all  its  foreign 
dominions,  every  colony,  fort  and  fettlement  (adhering  firmly,  as  was 
natural,  to  their  mother  country)  revolting  with  her,  Ceuta,  and  fome  of 
the  iflands  of  the  Azores,  garriibned  by  Spamfh  foldiers,  only  excepted. 
Spain,  if  influenced  by  the  fole  dictates  of  juftice  and  equity,  would  have 
preferved  the  Americans,  and  held  the  Netherlands,  with  all  the  dominions 
of  Portugal,  firmly  united  to  her  by  the  ftrongeft  bonds,  faith  and  love, 
whereby,  with  Suitable  policy,  (lie  might  have  railed  the  moft  glorious 
empire,  exceeding  all  modern  example,  and  common  conception.  Ra- 
tional liberty,  and  equal  juftice,  plenty  and  Safety,  being  the  chief  ends 
of  all  lawful  government,  _tiie  milcon^duvt  of   Spain,   with   its    confe- 
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quences,  will,  to  all  ages  and  nations,   irrefiftably  prove  againft  a  thou- 
fand  authors  who  join  hand  in  hand  to  countenance  dark  devices,  and 
promote  iniquity,  that  the  principle  of  univerfal   felicitation  is  the  bed 
mean  of  preiervation  and  aggrandizement.     And  now,  without  vifiting 
the  American  dominions  of  other  European  princes,  coming  per  fait um  to 
Briti/Jj  America,  whofe  prelent  and  future   ftate   fo  nearly  concerns  the 
common-weal,  it  preients  a  moll  unpleafing  fcene.     It  was  lately  the 
feat  of  a  fliarp  and  cruel  war,  waged  by  thofe  enemies  who  never  give 
us  farther  reft  than  their  inability  inforces,  with  intent  to  wreft  from  us 
one  of  the  chief  fources  of  our  commercial  and  naval  empire,  during  the 
courfe  whereof  feveral  colonies  railed  a  larger  proportion  of  men  than 
any  other  part  of  his  majefty's  dominions ;   and  fince,  while  labouring  to 
reftore  the  broken  ftateof  their  affairs,  and  to  profecute  that  trade  which 
is   fo  neceifary   to   the  commerce  of  this  kindom,  through  the  fudden 
change  of  Britifl)  policy,  and  a  ftrange   feries  of  errors  and  events,  the 
whole  are  now  plunged  into  a  ftate  of  diftrefs,  difficulty  and  danger,  from 
which  it  is  defirable  in  fo  many  refpects  to  deliver  them  as  foon  as  poffible, 
and  to  (hew  their  true  political  foundation,  in  order  to  their  complete  and 
perpetual  union  with  this  kingdom,  for  the  common  good.    The  eftablifh- 
ment,  corroboration  and  prefervation  of  this   union,   confidered  in  its 
moil  perfect  degree,  will  appear,  I  prefume,  to  every  impartial  and  con- 
fiderate  perfon  worthy  of  the  greateft  attention.     The  diftant  fituation  of 
the  colonies,  with  their   cantonment   and  diftincl:  civil  adminiftrations, 
though  placed  under  the  wife  and  provident  care  which  prefides  over  all 
parts  of  the  ftate,  raifes  inlenfibly  in  the  minds  of  many  worthy  perfons 
partial  notions  difcordant  with  this  union  ;  but  its  greateft  enemy,  I  con- 
ceive, is  prejudice,  that  malady  of  the  mind,  and  powerful   director  of 
its  motions ;  and  in  this  cafe,  as  well  as  in  that  of  fuperftition,   unfor- 
tunately wife  men  frequently  follow  fools,  and  our  infular  and   conti- 
nental prejudices  are  become  fo  numerous  and  violent,  that  I  who  am  fo 
feeble  an  advocate  for  the  principles  of  truth,  univerfal  juftice,  and  public 
welfare,  the  fole  proper  and  firm  foundation,  in  my  poor  opinion,  of  that 
lafting  and  profitable  union  that  is  fo  much  to  be  defired  by   all  good 
citizens,  dare  not  enter  the  lift   againft  fo  formidable  an   enemy  ;    and 
therefore  adhering  to  my  principle  of  peace,  and  that  uniting,  conciliating 
1  and 
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and  ftrengthening  fyftem  which  I  have  ever  held,  after  obferving  that 
common  juftice  is  the  common  debt  due  to  and  from  all  perfons  and 
fbcieties,  and  the  common  caufe  of  all  honeft  men,  and  that  nothing  can 
be  more  unreaibnable  than  for  a  man  to  make  one  law  in  his  mind  for 
himfelf,  and  another  for  other  perfons,  I  (hall  defire  the  favour  of  him 
who  on  reading  what  has  been  faid  reflecting  this  perfect  union  fhall 
perceive  the  leaft  prejudice  to  arife  in  his  mind  againft  it,  that  he  will  be 
pleafed  calmly  to  confider  this  divine  precept  of  the  Saviour  of  the 
world,  "  all  things  whatfoever  ye  would  that  men  mould  do  to  you, 
"  do  ye  even  fo  to  them,  for  this  is  the  law  and  the  prophets,"  And  if  this  Mat.  v 
fhall  not  fuffice  to  efface  the  impreffions  of  prejudice,  that  he  will  lay 
afide  this  little  effay  until  he  come  to  fuch  a  temper  of  mind  that  he 
fhall  be  willing  to  do  as  he  would  be  done  unto ;  in  the  mean  time, 
accompanied  by  the  favour  of  the  candid  reader,  I  fhall  proceed  to 
obferve, 

I.  That  his  majeftys  regal  authority  extends  to  all  perfons,  and  over 
all  parts  of  the  public  territory — that  every  fubject  by  the  law  and  the 
duties  of  his  birth  is  obliged  to  be  faithful,  and  bear  true  allegiance  to 
the  king — That  allegiance  and  protection  being  correlatives,  every  fubject 
is  entitled  to  protection. 

II.  That  the  nature  of  human  government,  in  order  to  its  comple- 
tion, of  neceffity  requires  in  every  ftate  for  its  welfare  and  prefervation 
the  exiftence  and  occafional  exercife  ofafupreme  legiflative  jurifdiction, 
over  all  and  Angular  the  parts,  perfons  natural  corporate  or  compound, 
caufes,  matters  and  things  whatfoever — That  by  the  Britifh  conftitution 
this  fupreme  jurifdiction  is  verted  in  the  Briti/h  parliament — That  the 
entire  collective  dominion,  ftate,  or  chief  body  politic,  compofed  of  all 
its  members,  admits  but  of  one  fupreme  direction,  equals  have  no  power 
over  equals,  and  two  or  more  fupreme  jurifdictions  cannot  be  erected 
without  forming  two  or  more  different  rtates  ;  and  it  is  evident  this  divi- 
fion  miniffers  to  deffruction.  The  colonies  from-  their  fituation,  nature, 
and  neceffary  political  exiftence  poflefs  fubordinate  powers  of  legiflation, 
but  the  (o\e  Jiwimum  hnperium  of  the  Britifi  parliament  remains  firm, 
immutable  and  univerfal — That  the  kings  juit  prerogative  was  ever 
parcel  of  the  law  of  the  land ;  and,  to  ule  the  words  of  lord  Bacon,  who, 

with 


14.2  The  Freedom  of  Speech  and  Writing 

with  other  able  lawyers  and  ftates  men,  was  much  confulted  and  con- 
cerned in  the  fettlement  of  fome  of  the  colonies.  "  The  kings  preroga- 
f*  tive  and  the  law  are  not  two  things" — "  There  is  not  in  the  body  of 
"  man  one  law  of  the  head  and  another  of  the  body  ;  but  all  is  one 
"  entire  law."  And  it  is  certain  that  none  of  his  majeftys  predeceflbrs 
had  it  in  their  power  by  any  aQ.  made  de  indujlria  in  any  manner  what- 
ever to  diminiih  the  jurifdiction  of  parliament,  or  to  divide  that  body 
politic  of  which  they  were  the  head,  thereby  making  a  change  nearly 
affecting  the  royal  prerogative  together  with  the  whole  common-wealth. 
Nil  dat  quod  non  habet  is  a  maxim  of  law,  philofophy  and  common  fenfe, 
and  no  colonic  or  other  politic  body  can  by  force  of  any  charter  claim 
any  power,  privilege  or  jurifdiction  exempt  from  parliamentary  cogni- 
zance, the  king  having  no  authority  to  raife  or  create  the  lame.  Every 
charter  is  the  creature  of  the  law,  and  neceffarily  fubject  to  the  law  and 
the  law-makers  ;  and  we  have  too  much  reafon  to  remember  the  ancient 
and  juft  obfervation,  Ordo  confunditur  fi  unicuiqm  jurijdiBio  non  fer- 
vctur. 

HI.  That  the  nature  and  intent  of  parliamentary  jurifdiction,  I  pre- 
fume,  are  to  declare  and  enact  what  is  right,  equal  and  juft,  giving  to 
the  common-wealth  and  its  various  parts  their  due.  Ancient  authors 
declare  verity  and  juftice  to  be  the  proper  foundation  of  parliamentary 
proceedings.  Juri/diclio  ejl  potejlas  de  publico,  introdudla  cum  necejfitatt 
juris  dicendi  [6] ;  and  lord  Coke  fays  jurifdicJio  is  derived  of  jus  &  djtio,  i. 
poteftas juris.  And  although  through  prejudice,  pafiion  or  other  infirmities 
men  may  not  in  particular  cafes,  efpecially  when  their  minds  are  moved 
by  felf-intereft,  difcern  and  diftinguifh  between  truth  and  error,  juftice 
and  injuftice;  yet  truth,  juftice  and  equity  are  in  their  nature  immutable, 
and  no  more  fubjecf  to  annihilation,  inverfion,  or  variation,  than  anv 
geometrical  proportion — That  no  prince,  potentate,  ftate  or  order  of 
men  can  by  any  means  whatever  acquire  a  right  of  doing  what  is  wrong. 
An  author  whofe  exquifite  learning,  knowledge  and  judgment  have  done 
fo  great  honour  to  human  nature,  as  well  as  to  this  kingdom,  Dr.  Cud- 
ivortb,  hath  clearly  fhewn  that  even  in  pofitive  laws  and  commands  it  is 

[/.>]  See  the  proem  to  Cokes  4th  Inftit. 
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not  meer  will  that  obliged),  but  the  nature  of  good  and  evil,  juft  and 
unjuft,  really  exifting.  In  the  courfe  of  his  reafoning  he  writes  thus, 
"  every  thing  is  what  it  is  by  nature,  and  not  by  will ;  for  though  it 
'<  will  be  obje&ed  here  that  when  God  or  civil  powers  command  a 
"  thing  to  be  done  that  was  not  before  obligatory  or  unlawful,  the  thing 
"  willed  or  commanded  doth  forthwith  become  obligatory,  that  which 
"  ought  to  be  done  by  creatures  and  fubje&s  refpeclively;  in  which  the 
"  nature  of  moral  good  or  evil  is  commonly  conceived  to  confift  ;  and 
"  therefore  if  all  good  and  evil,  juft  and  unjuft  be  not  the  creatures  of 
le  meer  will  (as  many  affert)  yet  at  leaft  pojitive  things  muft  needs  owe 
"  all  their  morality,  their  good  and  evil  to  meer  will  without  nature ; 
"  yet  notwithftanding,  if  wc  well  confider  it,  we  fhall  find  that  even 
M  in  pofitive  commands  themfelves  meer  will  doth  not  make  the  thing 
•«  commanded  juft  or  obligatory,  or  beget  and  create  any  obligation  to 
"  obedience;  but  that  it  is  natural  juftice  or  equity  which  gives  to  one 
"  the  right  or  authority  of  commanding,  and  begets  in  another  duty  and 
obligation  to  obedience  [/]." — According  to  Dr.  Cumberlands  excellent 
rule,  approved,  or  rather  applauded  by  the  moft  eminent  foreign  authors, 
"  Nothing  can  be  deemed  the  law  of  nature  in  which  all  men  cannot 
"  agree"  j  and  the  moft  able  jurifts  have  united  in  declaring  that  pofi-. 
tive  focial  laws  fhould  inforce  the  natural,  or  conform  to  them  as  far  as 
poflible.  Mr.  Locke  fays,  "  The  obligations  of  the  law  of  nature  ceafe 
"  not  in  fociety,  but  only  in  many  cafes  are  drawn  clofer,  and  have  by 
"  human  laws  known  penalties  annexed  to  them  to  inforce  their  obfer- 
"  vation.  Thus  the  law  of  nature  ftands  as  an  eternal  rule  to  all  men, 
"  kgiftators  as  well  as  others,  The  rules  that  they  make  for  other  mens 
"  actions  muft,  as  well  as  their  own  and  other  mens  aclions,  be  con- 
"  formable  to  the  law  of  nature,  i.  e.  to  the  will  of  God,  of  which 
"  that  is  a  declaration."  And  that  "  the  firft  and  fundamental  potitive 
u  law  of  all  common-wealths  is  the  eftabl idling  the  legiilative  power, 
"  as  the  firft  and  fundamental  natural  law,  which  is  to  govern  even  the 
"  legiilative  itfelf,  is  the  prefervation  of  the  fociety,  and  (as  far  as  will 

[>']  Treatifa  concerning  internal  and  imutable  Morality,  p.  17,  18. 
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"  confifi  with  the  public  good)   of  every  perfon  in  it  [A]." — That  good 
and  perfect  laws  are  the  dictates  of  perfect  reafon  relative  to  their  iub- 
jeci  known  in  all  its   parts;  and  poiitive  laws,   fo   far  as  they  partake  of 
prejudice,  paflion,  improvidence,  or  other  infirmity,  or  are  formed  on  the 
partial  knowledge  of  their  respective   fubjects,  are  imperfect;   the    wife  ft 
legiilators  cannot  judge  aright,    or  rather  not  at  all,    of  that  which  was 
never  ex  poled  to  their  judgment,  and  a  law  made  upon  the  belt  considera- 
tion of  fome  partsonfy-of  its  Subject  matter,  with  an  exclufion  or  infeience 
of  other  proper  and  material  or  effential  parts,  from  the  nature  of  leg-i- 
llation, and  its   objects,  is   apparently   an    improper  or  imperfect  law. 
Conlidered  with  refpect  to  the  cafe  ftated  and  fuppofed,  if  the  fame  had 
fubiifted,  it  might  have  been  juit  and  proper;  but  the  true  and  real  cafe, 
compofed  of  all  its   parts,   materially  differing  from  it,  required  either 
a  different  law,  or   none   at  all;  and  confequently    the   law    thus   made 
through  error,  according  to  the  immutable   principles  of  truth,  juftic?, 
and  legislation,  I  prefume,  is  to  be  difcontinued,  the  continuance  of  an 
error  when  known  differing  widely  from  its  firfl  commiflion  when  un- 
known ;  neverfhelefs  it   is  the   duty    of  the  parties   concerned  to  obey 
fuch  erroneous  or  improper  law  as  far  as  poSlible,  until  its  review  and 
repeal  by  the  legiilators  Shall  take  place,  to  whofe  wife,  equal  and  juft: 
consideration  and  decifion  all  reafons  respecting  its  real  or  fuppofed  errors, 

improprieties  or  defects,  muft  be  properly  and  entirely  fubmitted. 1 

That  the  ableft  politicians  have  held  it  difficult  for  one  country  to  make 
laws  for  another  ;  and  the  greater  their  distance  the  greater  their  diffi- 
culty. The  Roman  councils  were  frequently  embarraffed  by  this  bulinefs, 
although  their  political  wifdom  fo  far  exceeded  in  many  reSpects  that  of 
other  nations.  The  nature  of  the  Briti/h  empire,  divided  by  the  Situation 
of  its  feveral  parts,  with  the  neceffary  unity  of  the  fupreme  power  over 
the  whole,  is  inevitably  accompanied  with  this  difficulty.  All  the  free- 
holders in  England  worthy  of  notice  in  this  behalf  are  reprefented  in  par- 
liament by  perfons  chofen  by  them  for  that  purpofe,  who,  with  the  re- 
presentatives  of  the    cities    and    boroughs,  and   the  reprefentatives   of 

[X]  Treatife  of  Government,  Chnp.  n'\ 
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Scotland,  form  the  houfe  of  commons,  or  an  order  of  men  well  acquainted 
with  the  nature,  condition  and  intereft  of  the  whole  kingdom,  and  its 
refpective  parts ;  and  yet  when  interesting  laws  are  depending  how  oft 
do  we  fee  fpecial  communications  take  place  between  thefe  reprefenta- 
tives  and  their  conftituents,  for  the  fake  of  better  information  ;  and  not- 
withstanding the  ufe  of  thefe,  the  bed  means  of  knowledge,  an  improper 
or  imperfect  law  has  been  fome  times  made  :  and  when  the  principal  or 
dominant  part  of  a  ftate  makes  a  law  relative  to  its  diftant  parts  it  feems 
defirable  to  ufe  every  mean  of  investigating  the  truth  reflecting  all  the 
fubjedt  matters  of  it,  fo  that  the  numerous  additional  difficulties  unavoid- 
ably arifing  from  distance  may,  as  far  as  poffible,  be  countervailed  by 
the  moft  diligent  comprehenfive  enquiry  and  thorough  examination, 
without  which  provident  care  laws  made  for  the  advancement  of  com- 
merce may  caufe  its  diminution,  and  other  laws  may  operate  contrary 
to  the  intent  of  the  legislators  ;  and  it  is  needlefs  to  fay  that  when  fuch 
dominant  part  makes  a  law  for  the  diflant  parts  in  eafe  of  itfelf  the  moft 
liberal  juft  and  equitable  consideration  becomes  more  efpecially  requisite, 
in  order  to  countervail  the  natural  dictates  of  felf  intereft.  With  refpect 
to  the  political  ftate  of  our  colonies  there  feems  to  be  no  bounds  to  the 
errors  of  minor  politicians  and  pamphleteers,  which,  with  other  errors 
relating  to  their  commercial  ftate,  joining  and  increafing  the  prejudices 
and  tempefluous  paffions  of  numbers  have  caufed  fo  great  violence  and 
grievous  outrages.  In  truth  many  of  Britannias  fons  feem  to  have  loft 
the  proper  fenfe  of  their  duty  to  their  mother  and  to  each  other,  brother 
would  baftardize  brother,  fome  would  unnaturalize  others,  and  others 
would  unnaturalize  themfelves,  without  duly  confidering  their  own 
conduct  in  its  nature  and  confequences.  To  check  thefe  mifchiefs,  and 
reftore  all  things  into  order,  the  chief  Strength  and  Safety,  as  well  as 
beauty,  of  the  civil  ftate,  1  know  no  means  fo  ufeful  as  having  recourfe 
to  truth,  the  common  friend  of  all  honeft  men,  and  of  all  juft  meafures,- 
and  therefore  returning  to  my  former  courfe  of  proceeding  I  Shall  farther 
obferve, 

IV.  That  the  Englijh  colonies  are  the  legitimate  off-fpring,  image  and 
part  of  the  common-wealth,  and  well  entitled  to  the  rights,  liberties, 
and  benefits  of  it,  or,  in  other  words,  they  have  good  title  to  jus  publi- 

U  cum 
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cum  and  jus  privatum,  and  to  both  optima  jure,  the  enlargement  of  the 
empire,  in  purfuance  of  proper  regal  authority,  at  the  toil  and  peril,  and 
the  expenfe  of  the  blood  and  treafure  of  the  planters — That  thefe  rights 
entitle  them  of  courfe  to  every  proper  and  practicable  mean  of  preferving 
them,  rights  without  the  means  of  their  prefervation  being  defeafiblc 
and  illufory — That  by  the  firft  leading  grant  made  for  the  difcovery  and 
fettlement  of  the  Englifo  part  of  America  to  Sir  Humphrey  Gilbert  bv 
queen  Elizabeth,  on  the  2iir.  day  of  June,  in  the  20th.  year  of  her  reign, 
after  directing  that  the  fame  fhould  be  made  by  her  Englijh  and  IriJJj 
fubjects ;  for  unitiog  in  more  perfect  league  and  amity  fuch  countries 
"  with  her  realms  of  England  and  Ireland  ana  for  the  better  encouraga- 
"  ment  of  men  to  thisenterprizej"  fhe  granted  and  declared  that  all  fuch 
countries  fo  to  be  poffefled  and  inhabited  fhould  thenceforth  be  of  the  alle- 
giance of  her,  her  heirs  and  fucceflbrs,  and  did  thereby  grant  to  Sir 
Humphrey,  his  heirs  and  affigns,  and  to  all  other  perfons  of  her  allegi- 
ance, who  fhould,  in  purfuance  of  the  directions  therein,  contained,  pro- 
ceed and  inhabit  within  any  fuch  countries,  that  they  and  their  heirs 
M  fhould  have  and  enjoy  all  the  privileges  of  free  denizens  and  perfons 
"  native  of  England,  and  within  her  allegiance,  in  fuch  like  ample  manner 
"  and  form  as  if  they  were  born  and  perfonally  refiaunte  within  the 
"  laid  realm  of  England." — That  the  grant  made  to  Sir  Walter  Ralegh* 
wnder  which  the  firft  fettlement  was  made  in  Virginia,  was  in  thefe  re- 
flects iimilar  to  this;  and  it  is  altogether  unneceffary,.  I  apprehend,  to 
cite  the  feveral  fucceeding  royal  grants  which  were  grafted  upon  thefe, 
and  co-operated  with  them  in  eftablifhing  the  Englifi  empire  \n.America>, 
every  fubfequent  grant  being  made  by  the  king  of  England  to  his  fub- 
jedts,  whether  to  an  individual  or  to  numbers,  to  perfons  natural  or 
politic,  as  well  thofe  which  have  loft  their  force  as  thofe  which  con-- 
tinue  in  force,  in  their  nature  and  tenor  fuppofing,  confirming,  and  efta- 
blifhing this  empire,  and  ftrenthening  the  connection  of  thefe  diftant 
countries,  and  all  their  inhabitants,  with  the  realm  of  England,  the  king 
holding  the  whole  under  the  fame  allegiance — That  by  the  if  at.  15  Car.  II. 
cap.  vii.  which  provided  that  the  European  commodities  imported  into  the 
plantations  mould  be  lhiped  in  England,  whofe  policy  and  provifion  I  have 
heretofore  laboured  to  preferve,.  it  is  thus  recited  and  declared,  '«  in  regard 

"  his 
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"  his  majeures  plantations  beyond  the  feas  are  inhabited  and  peopled  by  his 
**  fubje&s  of  this  his  kingdom  of  England :  for  the  maintaining  a  greater 
"  correspondence  and   kindnefs  between  them,  and   keeping  them  in  a 
««  firmer  dependence  upon  it,  and  rendring  them  yet  more  beneficial  and 
"  advantageous  unto   it,   in  the   further  employment  and  increafe   of 
"  Engliflo  (hiping  and  feamen,  vent  of  Englijh  woollen  and  other  manu- 
**  fadtures  and  commodities,  rendring  the  navigation  to   and  from  the 
««  fame  more  fafe  and  cheap,   and  making  this  kingdom  a  Staple  not 
««  only  of  the  commodities  of  thofe  plantations,  but  alio  of  the  commodi- 
<«  ties  of  other  countries  and  places,  for  the  fupplying  of  them ;  and  it 
"  being  the  ufage  of  other   nations  to  keep  their  plantation  trade  to 
««  themfelves  :  Be  it  enacted"  6cc.     Here  we  have  an  exprefs  declaration 
made  by  parliament,  per  -verba  de  pr&fenti ;  that  his  majeitys  plantations 
beyond  the  feas  were  inhabited  and  peopled  by  his  fubjects  of  this  his 
kingdom  of  England,  whofe  political  State  hath  queftionlefs  ever  fince 
continued  the  fame — That  by  the  flat.  i^Geo.  II.  cap.  vii.  it  was  enacted 
that  from  and  after  the  lit.  day  of  June,  in  the  year  1740,  all  perfons 
born  out  of  the  ligeance  of  the  king,  his  heirs  and  fucceSTors,   who  had 
inhabited,  or  Should  inhabit,  for  the  fpace  of  feven  years,  or  more  in  any 
of  his  majeftys  colonies  in  America,  and  mould  take  the  oaths,  and  make 
the   declarations   therein  directed,  "  mould  be  deemed,  adjudged,  and 
"  taken  to  be  his  majefty's  natural  born  fubjedls  of  this  kingdom,  to  all 
"  intents,  conftructions  and  purpofes,  as  if  they  and  every  of  them  had 
"  been  or  were  born  within   this  kingdom." — That  it  is  impotlible,  I 
conceive,  for  any  prince  or  ftate  intending  to  enlarge  their  public  territory 
by  the  acquisition  of  any  diftant  lands  or  countries,  to  take  more  proper 
and  efficacious  means  for  making  the  fame  parcel  of  their  empire  than 
have  from  the  foundation  of  the  colonies  been  taken   by  the  kings  and 
parliaments  of  England  to  unite  them  with   their  mother  country,  and 
form  one  empire  of  the  whole  ;  fo  that  considering  their  nature,  notoriety 
and  importance,  it  is  matter  of  great  furprize  as  well  as  concern,  to  fee 
fuch  manifold  pertinacious  miftakes  made  in  this  kingdom  and  the  colonies 
touching  their  political  nature   by  numberlefs  writers  and  other  perfons, 
who  being  flrangers   to  their  true  foundation,  form  erroneous  and  inju- 
rious hypothefes  concerning  them. 

U  2  With 
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V.  With  refpect  to  the  queftion  when  in  a  ftate  wherein  the  laws  arc 
made  by  the  prince,  the  nobles,  and  perfons  chofen  by  the  people,  the 
greater   part  live  in   one  quarter  of  the  world,  and  the  lefler  part  in 
another  ;  and  the  greater  part  chufe  thofe  perfons  who  make  part  of  the 
legiilative,  and  who  are  by  the  Englijh  lawyers  and  other  authors,  called 
the  reprefentatives,  attornies  or  advocates  of  their  conftituents,  and  in 
foreign  ftates  ambafladours,  or  by  other  names  denoting  the   perfons 
elected  and  deputed  by  many  others,  to  reprefent  and  act  for  them,  the 
lerTer  part  having  no  vote  or  voice  in  this  choice,  whether  the  perfons 
thus  chofen  by  the  greater  part  can  be  truly,  juftly  and  properly  faid  to 
be  the  reprefentatives  of  the  leiTer  part ;  in  which  cafe  I  dellre  leave  to 
hold  the  negative,  and  pray  the  favour  of  him  who  is  enclined  to  the 
affirmative,  that  he  will  coniider  himfelf  as  one  of  the  leffer  part,  and 
then  declare  his  approbation  or  dilapprobation  of  this  reprefentation ; 
for  in  truth  it  frems  to  me  that  impartial  confideration  might  fuffice 
to    refolve  this  queftion  ;  neverthelefs  I  fliall   endeavour   to  illucidate 
this  particular.     It  is  faid  that  the  Englijh  colonies,  which  are  the  leiTer 
part  of  the  ftate,   though  not  actually,  are  virtually  reprefented  in  par- 
liament by  the  members  chofen  by  the  greater  part.     The  mifchiefs, 
divifions,  difficulties  and  dangers   which  attend    the  ftate,    whofe  pri- 
mary fource  apparently  was   the  conduct  of  minifters  unprovided  with 
proper  and  necelTary  knowledge,  with  an  exxlufion  of  wifer  counfels,  and 
better  information,  have  feveral  times  brought  to  my  mind  Pandoras  box, 
out  of  which  the  maladies  and  calamities  of  mankind  took  their  flight. 
And  truth  being  an  immutable   entity  and   intelligibility,   and    error   a 
meer  phantafy  or  figment  of  the  imagination,  this  notion  of  virtual  re- 
prefentation being  as  incomprehenfible  by  my  mental  faculties   as  tran- 
fubftantiation,  or  the  popes  reprefentation  of  the  Deity,  hath  brought  to 
my  mind  the  opinion  of  thofe  among  the  ancients  who  held  that  there 
was  no  certainty  in  the  human  intellect,  or  its  objects  :  but  on  due  con- 
fideration, I  am  fully  convinced,  to  ufe  the  words  of  Dr.  Cudwortb,  that 
•'  Truth  is  the  moft  unbending  and  uncompliable,  the  moft  neceiTary, 
"  firm,  immutable,  and  adamantine  thing  in  the  world;"  and  in  cafe  this 
notion  of  virtual  reprefentation  be  true,  it  is  capable  of  being  fo  clearly 
and  diftinctly  reprefented  and  evinced  as  to  force  the  alTent  of  the  equal 

and 
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and  intelligent  mind  j  wherefore  I  hope  that  its  advocates  will  be  pteafed 
to  explain,  fupport  and  complete  their  new  fyftem  of  reprefentation,  ob- 
ferving  that  equal  rights  require  equal  means  of  prefervation.  That  the 
inequalities  in  the  reprefentation  of  one  country  are  no  reafon  for  rejecling 
the  reprefentation  of  another.  That  according  to  the  excellent  rule  of 
P/accius,  and  the  fentiments  of  Mr.  Locke  in  this  particular,  we  are  not 
to  reafon  from  defect  to  defect,  thereby  making  the  political  fyftem  ftil 
more  and  more  defective  ;  but  to  keep  the  right  line  or  ftate  of  perfection 
in  view,  making  our  approaches  towards  it,  and  that  one  plain  fimple 
principle  of  univerfal  juftice  and  public  welfare  is  in  my  poor  opinion, 
worth  a  thoufand  fuch  refinements  or  temporary  expedients— That  Mr. 
juftice  Doddridge,  that  learned  antiquary  and  able  lawyer,  fuppofes  that 
the  opinions  of  Polydore  Virgil  and  Paladine  are  reconcileable  with  the 
<'  manufcript  of  Canterbury,  that  the  firft  parliament  wherein  the  com- 
<l  mons  were  called,  as  well  as  the  peers  and  nobles,  was  16  H.  I. ;  for  it 
"  is  true  that  after  the  conqueft  until  this  time  the  commons  were  not 
"  called  ;  and  fo  at  this  time  they  will  have  it  firft  called  by  the  name  of 
"  a  parliament."  This  learned  judge  calls  Edward  I.  the  founder  of  our 
civil  ftate,  and  lord  chief  juftice  Hale  fays  that  he  '*  is  well  ftiled  our 
"  Englifl  Jttftinian  ;  for  in  his  time  the  law  quafi per  faltum  obtained  a 
"  very  great  perfection."  And  the  following  record  will  manifeft  his 
fenfe  of  reprefentation. 

Claus  de  Anno  Regni  regis  Edwardi  Viceffimo  tertio. 

„  ,.  "  Rex  venerabili  in  Chrifto  patri         The  king  to  the  venerable  father 

Parliamen-  r  _  .        ° 

totenendo.  «  R.  eadem  gratia  Cantuar  archie-  in  Chrift  R.   by    the  fame  grace 

'*  pifcopo  totius  Angliae  primati  Sa-  archbifhop  of  Cant,  primate  of  all 

«'  lutem.     Sicut  lex  juftiftima  pro-  England,    greeting.      As   the  moft 

*«  vida    circumfpedtione    facrarum  juft  law  by  provident  circumfpec- 

««  principium  ftabilita  hortatur,  6c  tion    of  facred    princes  eftablifhed 

"  ftatuit,  ut  quod  omnes  tan-  advifeth  and  hath  appointed,  that 

"    GIT  AB  OMNIBUS  APPROBETUR       WHAT     TOUCHETH    ALL    MEN   BE 

'•  fic  et  innuit  evidenter  ut  com-     approved  of  all,  fo  it  likewile 

"  munibus  periculis    per   remedia     evidently  intimateth  that  common 

1  "  provifa 
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"  proviia  communiter  obvietur  fane  danger    be    obviated    by    remedies 

«  fatis  noftris  et  jam  eft  ut  credi-  provided    with    common   confent. 

"  mus  p'  univerfa   mundi  climata  Truly  we  have  as  we  think  already 

"■  divulgatum  qualiter  rex  Francie  furficiently    divulged    through    all 

"  de  terra  noftra  Vafconie  nos  cau-  climates  of  the  world  how  the  king 

v   telofe  decepit  eum   nobis  nequi-  of  France  hath  craftily  deceived  us 

"  ter  detinendo  nunc  vero  predicf  is  touching  our  territory  of  Gafcoine, 

"  fraude  6c  nequicia  non  contentus  wickedly  detaining  it  from  us,   and 

"  ad   expugnationem  regni    noitri  now,  not   content  with   the  fraud 

"  claffe  maxima  6c  bellatorum  co-  and  wickednefs  aforefaid,  hath  pre- 

"  piofa  multitudine  congregatis  cum  pared  a  very  great  fleet,  with  a  pow- 

"  quibus  regnum  noftrum  &  regni  erful  army   for   the   affaulting  our 

"  ejufdem  incolas  hoftiliter  jam  in-  kingdom,  with  which  he  hath  al- 

**  vafit  linguam  Anglicam  fi  con-  ready  hoftilely  invaded  our  king- 

"  cepte     iniquitatis    propofito    de  dom,  and  the  inhabitants  of  the  faid 

"  teftabili     poteftas    correfpondeat  kingdom,    the  Englifh    tongue,    if 

*'  quod   Deus    avertat   omnino  de  power  correfpond  with  the  deteft- 

"  terra  delere  proponat  Quia  igitur  able  purpofc  of  the  conceived   ini- 

**  previfa  jacula  minus  ledunt  et  res  quity,  which  God  avert,   he  pur- 

"  veftra    maxima  ficut  ceterorum  pofeth  entirely  to  aboliih.    Becaufe 

M  regni  ejufdem  concinium  agitur  therefore  darts  forefeen  hurt  lefs,and 

"  in  hac  parte  vobis  mandamus  in  your  greateft  intereft,  with  that  of 

*«  fide    &    diledlioni  quibus    nobis  your    fellow   citizens  of   the   faid 

*'  tenemjni     firmiter     injungentes  kingdom  is  herein  concerned,    We 

"  quod  die  dominica  proxime  poft  charge  you  in  the  faith  and  love  by 

*«  feftum  Sancfi  Martini  in  hyeme  which  ye  are  held  unto  Us,  ftricfly 

«'  proxim'    futur'    apud    Weftmo-  injoining    that   on    the   Lords    day 

"   nafterum  perfonalit'interfitis  pre-  next  after  the  feaft  of  St.  Martin, 

"  munientes  priorem  &  capitulum  in  the  winter  next  enfuing,  ye   be 

"  ecclefie  veftre   archidiaconos   to-  perfonally    prefent    at   Weftminjler, 

"  tumque    clerum    veftre    diocefis  forewarning  the  prior  and  chapter 

"  Facientes  quod  iidem  prior  6c  ar-  of  your   church,    the    archdeacons, 

"   chidiaconi   in     propriis    perfonis  and  all  the  clergy  of  your  diocefe, 

*'  fuis    6c    didtum   capitulum   per  caufing  that  the  faid  prior  and  arch- 

"  unum  idemque  cleros    per  duos  deacons  in  their  own   perfons,  and 
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—  procurators  idoncos   plenam  6c  the  faid  chapter  by  one,  and  alio  the 

"  fumcientem   poteflatem  ab  ipfis  clergy  by  two  fit  proctors  having 

*«  capitulo  &  cleris   habentes  una  full  and  fufheient  power  from  them 

«  vobifcum  interfint  modis  omni-  the  chapter  and  clergy,  be  prefenf, 

"  bus  tunc  ibidem   ad  tractandum  together  with  you,  by  all  ways  then 

"  ordinandum  &  faciendum  nobif-  and   there  to  confulr,  ordain,    and 

«  cum  &  cum   ceteris   prelatis  &  take  fuch  effectual  meafures,  with 

"  proceribus  et  aliis  incolis   regni  us,  and  with  the  other  prelates,  and 

«  noflri  qualiter  fie  hujufmodi  peri-  nobles  and  other  inhabitants  of  our 

"  culis  &  ex  cogitatis  maliciis  ob-  kingdom,  as  will  obviate  fuch  dan- 

«  viandum.  Telle  rege  apud  Wen-  gers  and  malicious  devices.      Wit- 

"  geham    tricefimo    die     Septem-  nefs  the    king    at  Wengeham,    the 

«  bris."  thirty-firflday  of  September. 

That  the  right  of  reprefentation  in  parliament  hath  in  other  cafes 
been  allowed,  in  confequence  of  the  enlargement  of  the  public  territory. 
Wales-  was  conquered  by  Edward  I.  by  the   flat,  of   Rutland'  it  was  an-    «*JEdw.  n 
nexed  to  England;  but  their  clofe,  firm  and  perfect  union  was  made  by 
the  flat.  27.   Hen.  VIII.  cap.    25.   wherein  it   is  recited  that  "  Albeit 
"  the  dominion,  principality,    and  country  of  Wales  juflly  and  right - 
«*  eoufly  was,  and  ever  had  been  incorporated,  annexed,  united,  and  fub- 
**  jedt  to  and  under  the  Imperial  crown  of  this  realm,  as  a  very  member 
"  and  joint  of  the  fame;"  and  yet,  from  certain  caufes  therein    men- 
tioned,   "  forne  rude  and    ignorant    people   had   made   diflinction   and' 
**  diverfity   between  the  kings  fubjects  of  this  realm,   and  his  fubjects 
" of    the    faid   dominion,  and    principality    of    JFales,    whereby  great 
**  difcord,  variance,  debate,   divifion,,  murmur,  and  fedition  had  grown 
"between    his   faid    fubjects ;"  wherefore,    among    other   reafons,  "to 
"  bring  his  faid  fubjecls  of  this  his   realm,  and  of  his  faid  dominion  of 
"  Wales  to  an  amicable  concord  and  unity,"  among   other  things,  pro- 
vifion   was   made   for  its   reprefentation   in    parliament.     And   the  fir/l 
EngKJh  colony  having  been  planted  at  Calais,  the  fame  parliament,  in  the 
fame  feflion,  provided  for  its    reprefentation    in  parliament   alio.     The 
firil  writ  thereupon  iffued,   that  I   have  feen,   bears   date   the  2d  day  of 
Augufl,  in  the  firfl  year  of,  the  reign  of  Edward  VI.  whereby  the  king 
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.  commanded  the  mayor  and  burgeffes  to  caufe  to  be  elected  a  difcreet 
inhabitant  of  the  faid  borough,  to  be  a  burgefs  for  his  parliament  for  the 
fame,  according  to  the  form  of  an  act  made  by  the  parliament  held  the 
27th  Hen.  VIII.  aforementioned ;  "  fo  that  the  faid  burgefs  Should  have 
"  full  and  fufficient  power  for  himfelf  and  the  faid  community  to  do 
f  and  confent  to  what  Should  be  ordained  by  the  common  council  of  his 
"  kingdom." 

VI.  That  where  religion,  liberty,   order,  and  good  government  are, 
there  will  be  numbers,  plenty,  Strength  and  fafety,  with  a  proper  union 
of  all  the  parts  for  the  good  of  the  whole — That  as  the  declenSion  and 
diffolution  of  fo  many  different  flares  irrefiStably  prove  the  difficulty  of 
perpetual  prefervation,   fo  it  is  likewife   certain    that   commercial   and 
naval  empires  are  unavoidably  attended  with  fpecial  difficulties  respecting 
their  duration  and    flourishing  condition.     For  proof  of  this  we  need 
not  have   recourfe  to  the  ancients,  Europe  having  within  thefe   three 
hundred  years  given  us  fo  many  examples,  that  it  would  be  tedious  as 
well  as  unneceflary  and  unpleafant  to  compare  their  prefent  with  their 
former  ftate. — That  commerce  when  She  takes  her  flight  leaves  a  country 
in  a  worfe  condition  than  fhe  found  it,  and  knowing  no  return,  the  in- 
habitants may  in  vain  lament  that  lofs  which  their  improvidence  or  un- 
kind ufage  caufed. — That  although  Strength  be  ever  preferable  to  wealth, 
yet  when  the  ftate  is  greatly  infected  by  luxury,  whofe  natural  offspring 
are  difiipation,  folly,  fraud,  diStrefs,  and  danger,  with  mental  enervation, 
which  united,  with  or  without  concomitant  caufes,  have  fo  often  occa- 
sioned diffolution  or  destruction,  greater  attention  is  paid  to  thofe  trades 
and  traders  which   minister  to  luxury,  and    weaken  the  State,  than  to 
thofe  which  Strengthen  it.     Of  this  we  have  given  the  world  a  memo- 
rable example.     What  a  Stir  do  we  from  time  time  make  about  the  Eajl 
India  trade,  not   to   mention  others,  which  never  raifed   the  Seamen  it 
deftroys,  and  promotes  luxury  fo  many  different  ways,  while  we  pay 
fuch  a  difproportionate  regard  to  the  trade  with  and  of  our  colonies,  which, 
including   the  fisheries,  to    ufe   the   naval   expreflion   of  an   intelligent 
friend,  is  the  main  Stay  of  the  Britijh  commerce  ;  fo   that  although 
trade  be  in  its  nature  fo  intricate  and  delicate  that  human  wifdom,  even 
after  the  ftricteft  enquiry  into  facts,  is  frequently  unequal  to  the  difficulty 
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of  forming  falutary  regulations  for  it,  inflead  of  clofe  attention,  exami- 
nation and  comprehenlion,  we  are  fometimes  inclined,  even  on  gre^t 
occafions,  to  confide  in  the  fpecious  and  erroneous  representation  of 
others,  who  make  a  parade  of  their  knowledge  in  thofe  fubjeefs  to  le- 
veral  of  whofe  effential  parts  they  are  utter  flrangers — That  cur  foreign 
trade  collectively  conlidered  hath  declined  apace,  and  that  depending  on 
the  changeable  minds  and  circumftances  of  other  princes  and  Hates, 
they  are  in  effect  contending  various  ways  for  its  farther  diminution,  our 
colony  trade  having  in  the  mean  time  fo  far  encreafed  as  to  have  ex- 
ceeded all  thefe  diminutions,  and  while  profecuting  to  the  utmofl  by  the 
ipirit  of  the  colonics,  who  employed  herein  all  their  flock  and  domeflic 
credit,  with  a  large  credit  given  by  the  Britifh  merchants,  and  when 
labouring  under  various  difficulties,  a  project  was  formed  of  railing  a 
revenue  upon  it,  with  the  traders  and  other  inhabitants — That  to  carry 
on  a  general  trade  a  proportionate  flock  of  money  is  requifite  ;  and  when 
this  project  was  formed  there  was  in  the  continent  colonies  fcarcely 
money  fufficient,  even  with  the  aid  of  the  paper  currency  ufed  by  fe- 
veral,  to  carry  on  their  trade — That  the  money  propofed  to  be  raifed 
by  way  of  revenue  being  to  be  collected  from  the  old  and  principal  trad- 
ing colonies,  and  wholly,  or  chiefly  fpent  upon  new  and  diflant  acquiii- 
tions,  the  execution  of  this  project  mufl  of  neceffity  diminifh  and  em- 
barrafs  their  trade,  to  the  prejudice  of  the  trade  of  this  kingdom,  all 
the  real  money  then  remaining  in  the  continent  colonies  probably  amount- 
ing to  about  an  eighth  or  tenth  part  of  what  was  due  from  the  traders 
there  to  the  Britijh  merchants,  and  which  being  fuffered  to  remain  there 
as  the  neceffary  means  of  driving  about  the  wheels  of  trade  would  affift 
the  traders  in  the  dilcharge  of  their  debts,  and  in  the  continuance  of 
that  large  trade  which  they  have  lb  long  carried  on  for  the  common 
benefit — That  in  a  country  dependant  on  commerce  the  primary  object 
of  political  conlideration  relative  to  it  is  prefumed  to  be  the  increafe  and 
exports  of  its  manufactures,  the  benefits  whereof  are  diffufed  through 
all  parts;  and  therefore  raifing  a  revenue  upon  their  diminution  is  in 
effect  making  a  dangerous  ilroke  at  the  root  of  that  which  ought  to  be 
oberifhed,  or  proceeding  like  him  who  cut  the  bough  whereon  he  flood 
— That  the  colonies,  fuppoiing  the  annual  exports  of  Britijh  commodi- 
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ties  to  them  to  amount  to  the  value  of  two  millions  fterling,  have  thereby 
probably  paid  yearly  one  million  of  the  Britiflo  taxes,  or  confiderably 
more.     To  illuftrate  this  particular,  it  is  to  be  obferved  that  every  manu- 
facturer charges  all  the  taxes  paid  by  him  upon  his  manufacture.     A  clo- 
thier for  inftance  who  employs  a  thoufand  perfons,   whofe  taxes,   toge- 
ther with  thofe  of  his  own  family,  amount  to  £  10000,   he  being  reirh- 
burfed  by  the  fale  of  his  cloth,  each  piece  bears  of  courfe  its  proportion  of 
the  whole,  and  is  paid  finally  by  the  wearer.     The  amount  of  the  public 
demands  are  by  the  intelligent  varioufly  eftimated.     An  old  friend,  who 
in  many  refpects  is  extremely  acute  in  his  difcernment  touching  the  in- 
teriour  ftate  of  the  kingdom,  as  well,  as  exact  in   his  calculations,    and 
who  by  the  way  had  hard  meafure  in  one  of  our   late  minifterial  revo- 
lutions, fome  time  before  the  commencement  of  the  laft  war  mentioned 
to  me  with  approbation  an  eftimate  made  with  diligence  by  other  judi- 
cious perfons,  whereby  it  was  fuppofed  that  the  fame  amounted  to  four- 
teen millings  in  the  pound  ;  fo  that  according  to  this  calculate  the  accu- 
mulative part  of  the  price  of  manufactures  in  proportion  to  the  natural 
is  as  fourteen  to  fix.     Being  no  competent  judge  of  all  the  particulars 
of  this   affair,  I  leave  them  to  thofe  who  are  ;   but  taking  the  loweft 
eftimates  of  the  amount  of  the  Britifh  exports  to  the  colonies,  and  of  the 
public  charges,  through  various  circulations  refting  on  them,  and  finally 
on  their  confumers,  and  confidering  the  fame  together  with   the  entire 
commercial  and  pecuniary  ftate  of  the  colonies,  it  clearly  appears  to  me 
that  this  revenue-project:,   if  peaceably  carried  into  execution,  as  far  as 
the  nature  of  things  would  permit,  would  by  its  natural  operations  cer- 
tainly have  caufed  fo  great  a  diminution  in  the  exports  of  Britifo  com- 
modities that   for  every  penny  collected   in    the  colonies   by  way  of  re- 
venue this  kingdom  would  very  foon  have  loft  fix-pence,  and   probably 
in  a  fhort   time   confiderably    more.     The  hiftory  of  commerce   fully 
proves  that  it  cannot   be  preferved  without  confulting  its  nature,  with 
all  its  connections,  and  trade   will  fometimes,  like  water,  only  bear  its 
own  weight,  and  the    trade  of  the  colonies  having  been  ftrained  to  the 
utmoft,  and  its  products  collected  from  all  parts  conftantly  leaving  the 
traders  there    immenfely  in  debt  to  the  Britijli  merchants,   its   conti- 
nuance was  incompatible  with  new  burthens,  and  the  application  of  that 
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money  to  other  purpofes  which  was   neceffary  to  carry  it  on — that  the 
mod  judicious  perfons  have  in  time  part:  thought  it  advifeable  by  every 
proper  method  to  encreafe  the  trade  of  the  colonies,  keeping  it  under 
due  regulations,  and  to  afiift  in  providing  for  them  fuch  profitable   em- 
ployment as  might  enable   them  to  pay  for   large  quantities  of  B?'itijh 
.manufactures  ;  whereas  this  new  project  hath  a  direct  tendency  to  drive 
the  inhabitants  out  of  trade,   and  from  the  fea  coaft   into   the  inland 
parts  of  the  country,  where  every  man  living  upon   his  freehold  will 
eat  his  own  mutton,  and  cloath  himfelf  with  the  fkin  and  the  wool. — 
That  the  colonies,  like  this  and  other  countries,  animated  by  the  fpirit 
of  trade,  would  as  they  encreafed  their  ability,    as  they  have  in  times 
part,  continue  to  encreafe  their  trade,    and   diflrefilng  this  trade  with 
the  traders  is   ftarving  the  hen  that  lays    the  golden  egg. — That  the 
cherifhing  and  regulating  is  fo  far  preferable  to  the  impoverishing  fyftem, 
that  there  is  not  a  political  truth,   even  that  which   declares  honefty  to 
be  the  beft  policy,  that  appears  more  clear  to  me  than  this,  That  the 
flourishing  trade  and  condition  of  the  colonies  will  ever  beft  fecure  and 
augment  their  commercial  and  beneficial  connection  with  this  kingdom. 
By  their  nature  and  original  fettlement  they  are  unqueftionably  part  of 
the  family  of  England,  and  their  comfortable  condition  will  not  only 
enable  them  to  profecute  trade  in    time  of  peace,  but   invigorate  their 
defence  in   time  of  war,  of  which  it  is  not  improbable  they  may  again 
be  the  feat.     There  is  no  end  of  vulgar  errors  relative  to  this  particu- 
lar; our  enemies  attack  our  colonies  as  efiential  parts  of  that  commer- 
cial  and    naval  empire  which  they  would   reduce ;    and   if,  inftead   of 
promoting  and  ftrengthning  the  moft   defirable  union,    our  errors   and 
theirs,  with  confequent   diviiions,  Ihould  make  them   more  vulnerable, 
they  will  ofcourfe  become  the  object  of  the  enemies  policy  and  force  j 
and,  lamenting  our  diviiions   confidered  in  every  light,  I  am  forry  that 
fome  of  our  politicians  have   not   been  enclined  to   fuch   treatment  of 
them,  that,  to  ufe  the  words  of  a  worthy  patriot,  fpoken  to  the  king  on 
the  throne,  it  might  be  their  inclination  as  well  as  duty  to  be  obedient 
to  his  majefty  and  the  laws.     On  the  other  hand  it  behoves  the   colo- 
nies to  confider    that  their  honour  and  their  intereft,  their  fafety  and 
happinels  coniift  in  their  continuing  proper  and   ufeful  members  of  the 
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common-wealth,  to  take  care  that  the  fpirit  of  liberty  be  accompanied 
with  a  due  lenfe  of  government;  to  maintain  their  rights  and  interefts 
in  proper  manner,  and  to  pay  the  fame  reverence  to  the  king  and  the 
parliament  as  if  placed  nearer  to  them,  remembring  what  was  faid  by 
an  author  whofe  credit  they  will  not  queftion  [/],  "  this  is  not  the 
"  liberty  which  we  can  hope,  that  no  grievance  ever  mould  arife  in  the 
"  commor -wealth  ;  that  let  no  man  in  this  world  expect;  but  when 
'«  complaints  are  freely  heard,  deeply  confidered,  and  fpeedily  reformed, 
"  then  is  the  utmoft  bound  of  civil  liberty  attained,  that  wife  men  look 
«'  for."  And  it  may  not  be  improper  for  others  as  well  as  the  colonifts 
on  this  occafion  to  recollect  not  only  the  faying  of  Vopifcus,  but  like- 
wife  the  words  of  the  judicious  Dr.  Fleetivcod.  "  The  prefent  defigns 
"  of  men  have,  it  may  be,  no  eye  or  tendency  to  fuch  and  fuch  a  confe- 
"  quence  ;  but,  however,  men  muft  look  to  it ;  for  when  we  are  once 
"  out  of  the  right  way,  every  ftep  we  take  leads  us  but  into  farther 
ff  wanderings  ;   and  we  know  not  whither  we  are  going." 

VII.  With  refpect  to  the  reafons  relative  to  the  repeal  of  the  ftamp- 
acf,  extraneous  to  the  real  merits  of  the  cafe,  I  fhall  not  prefume  to  ex»- 
prefs  my  own  fentiments;  but,  under  favour,  fhall  infert  the  words  of 
Mr.  Milton,  in  his  Areopagitica,  addreffed  to  the  parliament  of  England, 
wherein,  after  taking  notice  that  there  were  abundant  examples  of  pri- 
vate perfons  giving  their  counfel  by  fpeech  or  writing  to  fundry  free 
ftates,  in  thofe  ages  to  whofe  polite  wifdom  and  letters  we  owe  that  we 
are  not  Goths  and  Jutlanders,  he  wrote  thus;  "  and  how  far  you  excel 
"  them,  be  affured,  Lords  and  Commons,  there  can  no  greater  tefti- 
«'  mony  appear,  than  when  your  prudent  fpirit  acknowledges  and  obeys 
V  the  voice  of  reafon,  from  what  quarter  foever  it  be  heard  fpeaking ; 
"  and  renders  ye  as  willing  to  repeal  any  adt  of  your  own  fetting  forth, 
"  as  any  fet  forth  by  your  predeceffors."  And  fhall  obferve  that  in 
feveral  countries  ruled  by  abfolute  princes  an  appeal  lies  from  the  de- 
cree of  the  prince,  that  is,  afe  inale  informato,  ad fc  bene  information; 
and  I  have  ever  underftood  that  the  honour  of  the   prince  was   more 
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concerned  in  giving  a  jnft  decree  upon    the  appeal  and    review   of  the 
cafe,  than  in  pronouncing  his  fu-ft  decree. 

As  to  thofe  fons  of  violence  who,  without  taking  notice  of  others,  have 
to  the  dishonour  of  that  colony  whofe  merits  with  refpect  to  its  mother 
country,  all  things  confidered,  exceed  thofe  of  any  one  of  an  hundred 
Roman  colonies,  not  to  name  a  greater  number,  have  rifen  up  in  its 
capital,  and,  under  the  pretence  of  reformation,  have  committed  fuch 
outrages,  I  exhort  every  man  of  them,  for  his  own  fake,  as  well  as  that 
of  others,  that  leaving  the  care  of  the  common  rights  to  thofe  to  whom 
it,  belongs,  and  renouncing  his  offences,  he  continue  to  be  quiet,  and  by 
his  peaceable  and  proper  behaviour  prepare  himfelf  to  partake  of  the  cle- 
mency of  a  gracious  prince  who  delights  in  the  exercife  of  his  mercy. 
And,  in  order  to  mollify  the  minds  of  thofe  who  feem  as  great  ftrangers 
to  humanity  as  they  are  to  found  policy,  I  fhall,  in  the  words  of  Lip/ius, 
fet  forth  the  mild  conduct  of  an  excellent  prince. 

"  Shall  I  omit  thee  Alphonfus  ?  who  being  all  goodnefs  and  beneflence 
"  haft  reprefented  to  us  Titus,  but  with  long  continuance.     Thou  be- 
€f  fieging  Caieta,  which  had  obftinately  rebelled  againft  thee,  the  befieged 
"  appeared  to  be  prefled  with  want  of  provifions,  which  themfelves  de- 
"  clared  by  putting  forth   old  men,   boys,  women,   and  all  the    ufelefs 
"  multitude.     In  council  it  was  advifed  that  they  fhould  be  rejected  and 
"  driven  back,  for  that  fo  the  city  would  foon  furrender,  he  through  com- 
"  miferation  chofe  rather  to  difmifs  them,  and  continue  the  fiege :  but, 
"  upon  his  not  taking  the  place,  fome  dared  to  object,  that  if  he  had  not  let 
"  them  go  the  city  would  have  been  his;  he  nobly  anfwered.  But  thefafe- 
"  ty  °ff°  many  ferfohs,  is  more  to  me  than  an  hundred  Caietas.  However  he 
**  was  not  long  without  it,  for  the  citizens,  admonifhed  by  fuch  extra- 
"  ordinary   virtue,   and   repenting,  voluntarily   furrendered    themfelves. 
"  His  conduct  was  limilar  towards  Anthony  Caldora,  the  moft  powerful 
"  man  of  the  Neapolitan  kingdom,  and  his  obftinate  enemy,  whom  hav- 
"  ing  at  length  in  a  great  battle  fubdued,  and  taken,  when  all  perluaded 
"  to  put  to  death  fo  troublelome  a  man,  and  who  was  ever  at  enmity 
"  with  the  Arragonians,  he  alone  withftood,  and  not  only  pardoned,  but 
'*  reftored   his  eftate  to  him,  and  gave  to  his  wife  all   his  elegant  and 
"  valuable  furniture  and  other  moveables,  which  he  had  in   his  hands, 
1  "  refervinjr 
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<<  referving  to  himfelf  only  one  cryftal  cup.  Such  were  his  adtions, 
««  with  which  his  expreffions  accorded.  Being  afked  why  he  was  mild 
"  towards  all,  even  the  wicked.  Becaufe,  faid  he,  jujlice  conciliateth  the 
"  good,  clemency  the  bad.  Again,  when  his  minifters  complained  of  his 
"  too  great  lenity,  as  not  becoming  a  prince.  What,  faid  he,  would  you 
"  have  bears  and  lions  to  reign  ?  For  clemency  is  the  peculiar  of  men, 
**.  cruelty  of  wild  beajls.  He  faid  what  was  true.  By  how  much  the 
"  greater,  and  more,  as  I  may  fay,  of  a  man  any  one  is,  fo  much  the 
"  more  is  he  inclined  to  this  virtue,  which  is  therefore  termed  huma- 
"  nity." 

Scotland  in  confequence  of  two  rebellions  raifed  there,  in   order  to 
deftroy,  or  drive  away  the  prefent  royal  family,  happily  placed  on  the 
throne  for  the  prefervation  of  our  common  liberties,  hath  by  the  wifdom 
and  equity  of  the  Britijb  parliament  been  made  more  free,  whereas  the 
end  and  intention  of  every  action  being  to  be  confidered,  in  juftice  to  the 
colonies,  whofe  diftance  lays  them  under  manifold  difficulties,  it  may  be 
faid,  if  I  am  not  wholly  miftaken,  that  their  intention  is  to  defend  their 
rights  according  to  their  fenfe  of  them,  and  how  far  that  is  erroneous, 
or  its  defence  improper,  is  not  my  province  to  declare.     As  to  thefe  po- 
liticians who  feem  to  delight  in  blood,  and  are  fo  follicitous  to  introduce  a 
ibcial  war,  whereby  after  fo  narrowly  efcaping  the  fword  of  our  enemies 
we  fhould  employ  our  own  fwords  in  deftroying  ourfelves,  every  ftab 
deftroying  a  fubjedl,  and  diminishing  that  commerce  which  gives  bread  to 
fo  many  others,  their  policy,  inftead  of  being  the  refult  of  any  wife  con- 
fideration  fuitable  to  the  occafion,  items  to  be  the  dictates  of  their  pre- 
judice, their  paflions,  or  fomething  worfe.     If  thefe  advocates  for  de- 
itruction  had  been  pleafed  fully  to  explain  their  own  propofition,  confi- 
dered with  refpecl:  to  its  nature,  operations,  and  conclufion,  without  which 
all  propofals  are  vain,  its  impropriety  and  dangers,   I  prefume,   would 
evidently  appear. 

Rome  when  in  her  flourifhing  eftate  was  brought  to  the  brink  of  ruin 
by  the  focial  war,  occafioned  by  her  refufal  to  communicate  the  Roman 
right.  After  fuffering  fo  much  by  her  various  errors  and  corruptions 
me  granted  it  to  all  the  nations  of  which  her  empire  was  compofed,  and 

for 
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for  this  grant  her  praifes  in  verfe  and  profe  will  endure  to  all  ages.    Clau- 
dian  fays, 

Hac  eft  in  gremium  vifios  qua  fola  recepit, 
Humanumque  genus  communi  nomine  fovit, 
Matris,  non  domince,  ritu  :  dvefque  vocavit 
guos  domuit,  nexuque  pio  longinqua  revinxit. 

And  Rutilius, 

Fecifti  patriam  diver/is  gentibus  unam, 

Profuit  injuftis  te  dominante  capi. 
Dumque  offers  viclis  proprii  confortia  juris, 

Urbem  fecijii  quod prius  0 R B 1  s  erat. 

Upon  taking  a  view  of  all  parts  of  the  public  territory,  and  confider- 
ing  them  in  their  nature,  fituation  and  mutual  relations,  with  the  rela- 
tion of  the  whole  to  other  ftates,  including  our  debts,  which    all  the 
money  in  Europe  probably  could  not  difcharge,    whereof  the  principal 
or  intereft  due  to  foreigners  is  to  be  paid   by  the  balance  of  our  trade, 
and  how  far  our  credit  is  exhaufted,  together  with  the  ordinary  courie 
of  human  affairs   refpecling  war  and  peace,  it  does  not,  I  prefume,   re- 
quire the  forefight  of  Tbemiftocles  to  difcern  that  our  future  welfare  and 
fafety  require  the  prefent  exercife  of  great  wifdom  j  and  that  the  whole 
having  one  common  intereft  to  fupport  againft  our  competitors,  adver- 
faries  and  enemies,  and  all   being  members  of  the  ^fame  body,  laying 
afide  our  prejudices,  divifions  and  animofities,  we  tfhotild  unite  our  en- 
deavours for  the  advancement  of  the  common  good,  ever   remembring 
that  juftice  is  an  architectonic  virtue,  and  what  we  learn  ftomJEfop,  and 
that   wife    and  great    emperour   and  philofopher  jlntoninus,  that  the 
bundle  of  fticks  given  by  the  father  to  his  fons  while  united  is  not  to 
be  broken,  and  that  what  is  not  good  for  the  hive  is  not  good  for  the 
bee;  and  moreover  what  was  faid  to  the  Lords  and   Commons  in   Par- 
liament, Eritis  infuperabiks,  fi  fueritis  infeparabiles.     Explofum  eft  Mud  *.Hen.vfi 
dherbium :  Divide  &  impera  ;  cum  radix  &  vertex  imperii  in  obedient ium 

confenfu  rata  Jint. 

Having 
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Having  for  the  advancement  of  truth,  liberty,  univerfal  juftice,  and  the 
public  welfare,  fubjedts  worthy  of  a  much  abler  pen,  written  with  that 
freedom  which  becomes  the  member  of  a  free  ftate,  I  fhall  now  cheer- 
fully fubmit  the  whole  to  the  candour  and  correction  of  the  judicious 
and  impartial,  and  to  the  pleafureof  thofe  who  delight  in  cenfure.  With 
refpedt  to  the  former  I  mall  ever  fay  blefTed  be  the  amending  hand,  and 
of  the  latter  I  pray  this  favour,  that  they  will  for  the  common  good  be 
pleafed  to  write  better  on  thefe  important  fubjects. 


N 


ERRATA. 


p- 

1. 

I 

4 

dele  the  comma  after  affairs. 

>7 

16 

read,  judicially. 

42 

• 

dele  the  inverted  commas  from  the  9th  to  the  14th  line. 

49 

7 

read,  in  forming. 

54 

21 

read,  commonly. 

53 

21 

read,  freehold. 

97 

22 

read,  attaching. 

99 

23 

read,  commijfton. 

From  p.  104,  to  113,  read,  105,  &e# 

"7. 

laft  line  but  two,  read,  en. 

119     32    read,  ferur.tur. 

1 4.3    laft  line,  read  immutable. 
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